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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2545 
JOSEPH SCHOOLFIELD POTTS, JR., ET AL., 
Appellants, 
'1Jersus 
J, K. RADER, ADMINISTRATOR D. B. N. C. T. A. 0}, 
A. E. SHEPP ARD, AND NORMAN L. FLIPPEN, AD-
MINLSTRATOR C. T. A. OF A. B. GUIGON, JR., Ap-
pellees. 
PETITION FOR APPEAL. 
To the Honorable Chief Jitstice and Associate Justices of the 
Supreme Court of Appeals: 
Your petitioners, Joseph Schoolfield Potts, Jr., Adam 
Empie Potts, and James Sheppard Potts, who were complain-
ants below, respectfully represent that they are aggrieved 
by a final decree entered in the above styled cause by the 
Circuit Court of the County of Henrico on July 28, 1941, by 
which decree the aforesaid Court adjudged that Fannie La-
vinia Sheppard died intestate as to a part of her estate, 
thereby depriving petitioners of their just portion of the 
same. A transcript of the record is filed herewith as a part 
of this petition, from which the following facts will appear: 
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STATEMENT OF FACTS. 
Fannie Lavinia Sheppard, a great-aunt of petitioners, died 
in 1880, leaving a last will and testament, the pertinent 
2* •provisions of which are as follows (Tr., p. 1) .. 
'' I bequeath to my three nieces, viz : Ann Eliza Sheppard, 
Belle G. Sheppard and Kate E. Sheppard, and to my nephew, 
Adam Empie Sheppard, and to my cousin, Charles R. Dar-
racott, all the landed estate I have in the County of Henrico, 
consisting of two plantations, ''Half Sink" and "Ethel-
wood,'' with all the stock, farming ·utensils and crops thereon, 
( subject, however, to the provisions hereafter made in this 
will) each of them, my three nieces and nephew, and cousin 
aforesaid, to have an equal interest in the same. And in 
case of the death of either of my three nieces or nephew afore-
said, I wish the portion that such decedent or decedents would 
be entitled to if living, to go to the heirs of the body of such 
decedent or decedents, should thev have any such heirs, other-
wise to the survivors and their heirs; but to my cousin, 
Charles R. Darracott, aforesaid, I leave his portion in fee 
simple upon the condition that he shall pay a debt of about 
($2500.00) Twenty-five Hundred Dollars, which he procured 
for me as a loan, since the war; but should he prefer not to 
assume the payment of this debt, ( upon these terms) then 
at his death his portion shall be subject to the same condi-
tions as the other portions, viz: be divided among my three 
nieces and nephew afore said or their heirs.'' 
In 1906 Adam Empie Sheppard, as Administrator d. b. n. 
c. t. a. of Fannie Lavinia Sheppard, filed his bill in this caube 
praying·, among other things, for the construction of the will 
of Fannie Lavinia Sheppard. Various proceeding·s were had 
in this cause prior to 1910, but none decisive of the issues 
before the court. 
In 1910 Adam Empie Sheppard filed his amended and sup-
plemental bill in this cause praying for a partition of ''Half 
Sink" and ''Ethelwood." A decree of reference was en-
tered by the court on April 27, 1910 (Tr., p. 6) referring this 
cause to Commissioner Edwin P. Cox and directing bim 
H4t to report, •among other things: 
"l. What parties are interested in the real estate in Hen-
rico County mentioned in this cause, and their respective in-
terests therein? 
"2. What amount of insurance money is in the hands of 
complainant and what disposition should be made thereof?" 
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Commissioner Cox reported, as to the first inquiry, that 
the devisees took life estates in the land with contingent re-
mainders in fee simple to their issue, and contingent cross 
remainders in fee simple between the survivors (Tr., pp. 12-
13). The devolution of the interests in the land from the 
time of the death of Fannie Lavinia Sheppard to the time 
of Commissioner Cox's report is shown below. 
Charles R. Darracott, having elected to take a life estate, 
the devisees were interested in the land as follows (Tr., p. 
]4): 
Charles R. Darracott for life 
Adam Empie Sheppard for life 
Ann Eliza Lurty, nee Ann Eliza 
Sheppard, for life 
Belle G. Potts, nee Belle G. 
Sheppard, for life 
Kate E. Guigon, nee Kate E. 






Charles R. Darracott, dying in 1885, his 1/5 portion went 
to the nieces and nephew after his death as follows (Tr., p. 
14): 
Adam Empie Sheppard, 1/5 for life, 1/20 fee simple 
Belle G. Potts, 1/5 for life, 1/20 fee simple 
Ann Eliza Lurty, 1/5 for life, 1/20 fee simple 
4 • *Kate E. Guigon, 1/5 for life, 1/20 fee simple 
Kate E. Guigon died in 1898 and her share passed to her 
son, A. B. Guigon, Jr., subject to the curtesy o~ his fathE'r. 
Ann Eliza Lurty died in December, 1908, and her share 
in 1/5 passed to survivors Adam Empie Sheppard and Belle 
G. Potts, but her share in 1/20, derived on the death of 
Charles R. Darracott, did not pass under the will but went to 
her heirs, being heirs by reason of having survived Darracott. 
The interests of the parties in the land at the time of Com-
missioner Cox's report in 1910 are given by him as follow~ 
(Tr., p. 14) : 
Adam Empie 1Sheppa.rd, 1/5, for life, 1/6 fee simple. 
Belle G. Potts, 1/5 for life, 1/6 fee simple. 
A. B. Guigon, 1/4 for life as tenant by the curtesy. 
A. B. Guigon, Jr., 1/60 in fee simple. 
It will be noted that at this time there were two actual sur-
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vivors of the original devisees, namely, Belle G. Potts and 
.Adam Empie Sheppard. 
A.s to the second inquiry, Commissioner Cox reports (Tr.1 
pp. 16-17) that the parties were interested in the insurance 
money on the real estate in accordance with their respective 
interests in the real estate as set out in his report. 
By decree of August 1, 1910, the court below approved and 
confirmed Commissioner Cox's report, l10lding· (Tr., p. 24) 
that the insurance money should be distributed as if it were 
a part of the real estate involved in the suit andi limiting it as 
follows (Tr., p. 24) : 
5* *'' ll/30ths or $900.72 being the portion in which Belle 
G. Sheppard Potts and Adam Empie Sheppard are inter-
ested, 5/30ths of which lllf30ths or $409.43 goes to each of 
the said two last named parties in fee simple, and 6/30ths or 
$491.29 g·oes to each of the two said last named parties for 
life, with remainder in the portion in which each has a life 
estate to their respective issue, and if either of: said life ten-
ants should die, without issue living at his or her death, his 
or her share shall go to the survivor, and should the survivor 
die without issue then his or her share shall go to his or her 
heirs.'' 
By decree of October 7, 1910 (Tr., p. 28), the sale of ''Half 
Sink'' and '' Ethelwood'' for partition was confirmed to 
Adam Empie Sheppard and A. B. Guigon, Jr., for $21,400.00, 
the former taking· a 22/30ths interest and the latter an 8/30ths 
interest. By this same decree (Tr., p. 28) Adam Emvie 
Sheppard was directed to execute a bond payable to the 
court on his death or sooner at his election for $4,116.80, 
representing his lf5th life estate in the purchase price, a11d 
secure the same by deed of trust on his 22/BOths interest in 
the real estate, which was done. 
,By decree of April 25, 1911 (Tr., p. 30), A. E. Sheppard 
was directed to execute his bond, payable at his death or 
sooner at his election, for $491'.29 representing· l1is life estate 
in 6/30ths of the insurance money and secure the same by 
deed of trust on his interest in '' Ethelwood,'' which was done. 
Ry this same decree (Tr., p. 32) the sums of $491.29 and 
$4,146.82, representing Belle G. Sheppard Potts' respective 
life interests in the insurance money and the proceeds of the 
partition sale, were paid to Belle G. Sheppard Potts and her 
three sons, Adam Empie Potts, Joseph Schoolfield Potts, Jr., 
au«-1. James Sheppard Potts as the contingency of her deatl1 
without issue her surviving was so remote. 
J". S. Potts, Jr., et al., v. J. K. Rader, Adm.'t, Etc. 5 
6,i: *'Belle G. Sheppard Potts died in 1930 leaving her sur-
viving three sons, as aforesaid, petitioners herein . 
.A.dam Empie Sheppard died November 29, 1934, testate, 
unmarried and without issue, and J. K. Rader is now Ad-
ministrator d. b. n. c .. t. a .. of his estate. 
A. B. Guigon, Jr., died on Oeto ber 4, 1936, and Norman L. 
Flippen is now Administrator c.. t. a. of his estate. 
By decree entered in the court ,below on April 7, 1939, this 
ca.use was reinstated on the docket and it was ordered that 
it proceed in the name of J. K. Rader as Administrator d. b. n. 
c. t. a. of the estate Qf Adam Empie .Sheppard, and in the 
name of Norman L. Flippen as Administrator c. t. a. of A. 
B. Guigon, Jr., (Tr., p. 34). 
The said two bonds executed by Adam Empie Sheppard 
for $491.29 and $4,116.80, representing- his respeetive life es-
tates in the insurance money and the proceeds of the parti-
tion sale, have been paid, and the proceeds are now on de-
posit in the First Federal Savings and Loan Association of 
Richmond to the credit of the court in this cause (Tr., p. 44). 
By final decree entered on July 28, 1941 (Tr., p. 53), the 
court below adjudged that Fannie Lavinia Sheppard died in-
testate as to the l'j5th remainder in her estate after the life 
estate of Adam Empie Sheppard, and than said 1/5th should 
ve distributed as follows : Adam Empie Potts l,/.9th, .Jo-
seph 58. Potts, Jr., l/9th, James Sheppard Potts l/9th, A. 
B. Guigon, Jr., 1/13rd, payable to Norman L. tF'lippen., his 
Administrator, and Adam Empie Sheppard 1/3rd, payable 
to .J. K. Rader, his Administrator. The questions in-
1~ volved in this *appeal are the distribution of the pro-
ceeds of the two bonds representing said remainder after 
the life estate, as aforesaid, of Adam Empie Sheppard, and 
the correctness of the decision of the court below tha.t as to 
this portion of her estate Fannie Lavinia Sheppard died in-· 
testate. 
ASSIGNMENTS OF ERROR. 
1. That the said decree of July 28, 1941, erroneously un-
dertakes to reconstrue the will of Fannie Lavinia. Sheppard 
instead of giving a reasonable construction to the limitation 
in the decree of August 1, 1'910, by which all parties in inter-
est are bound, which in itself construed said will in so far as 
the remainder now in dispute is concerned. 
2. That said decree of July 28, 1941, erroneously decides 
that said testatrix died intestate as to that portion of lt~r 
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estate which is now before the court for administration,, 
whereas · 
3. Under a reasonable. construction of said will as estab-
lished by said decree of .. A.ugust 1, 1910, petitioners are en-
titled to the whole of said fund now held for distribution, in-
stead of only one-third thereof as erroneously held under 
said decree of July 28, 1941, or 
4. In the alternative, said will as so construed entitles pe-
titioners at the least to tl1ree-fourths of said fund as three 
of the four per capita heirs of Adam Empie .Sheppard, who 
would take said remainder by purchas~ under the limitation 
as members of the designated class. 
4 ARGUMENT. 
I. AtJi Intestacy Can Be Avoided by Construing the Word 
"Sitrvivor'' in the li,mitation as "Other.,·:, 
Petitioners contend that the will of Fannie Lavinia She11-
pard was construed and brought down to date by the decree 
of August 1, 1910, wherein all the present parties or their 
decedents were parties; that the construction of the will by 
said decree •became a part of said will, binding on all parties 
:md the court below; and that the distribution of the funds 
now in dispute should be governed by a reasonable construc-
tion of said decree if a literal interpretation thereof proves 
meaningless or leads to an intestacy. 
By the terms of the decree of August 1, 1910, the insurance 
money on the realty was g.iven the status of real estate and 
limited to the parties entitled as such (Tr., p. 24) in accord-
ance with the court's construction of the pertinent part of 
Fannie Lavinia Sheppard's will. The limitation as to the 
insurance money therefore applies with equal vigor to the 
proceeds of the other bond representing the 1/5th life estate 
of Adam Empie Sheppard in the realty. Distribution of tI1e 
entire amount in dispute must be governed by the limitation 
set out in said decree (Tr., p. 24), or a reasonable construc-
tion thereof. 
As has already been noted, at the time the will was con-
strued by said decree of August 1, 1910, only two of 1.he 
original devisees were then living· (Tr., p. 14), namely, Belle 
G. Sheppard Potts and Adam Empie Sheppard, and the in-
surance monev and proceeds of the sale of the realtv 
9* were limited io *those two alone in this language (Tr:, 
p. 24): 
J. S. Potts, Jr., et al., v. J. K. Rader, Adm'r, Etc. ... I 
'' ll/30ths or $900.72 being the portion in which Belle G. 
Sheppard Potts and Adam Empie Sheppard are interested, 
5/30ths of which ll/3oths or $409.43 goes to each of the said 
two last named parties in fee simple, and 6/30ths or $491:.2~l 
g·oes to each of the two said last named parties for life, with 
remainder in the portion in which each has a life estate to 
their respective issue, and if either of said life tenants should 
die~ without issue living at his or her death, his or her share 
shall go to the survivor, and should the survivor die without 
issue then his or her share shall go to his or her heirs.'' 
Belle G. Sheppard Potts died in 1930 leaving issue, the 
three petitioners. Adam Empie Sheppard died in 1934, leav-
jng no issue. Under a literal interpretation of the limitation 
in the decree of Aug11st 1, 1910, on the death of Adam Empie 
Sheppard there was no "survivor" to take the 1/5th remain-
der after his life estate, and the limitation became meaning-
less. Petitioners set out in the court below their claim to 
said 1/5th remainder on the ground that their mother had 
answered the call for issue in the limitation and had survived 
in them, and that an intestacy could be avoided by a reason-
able construction of the word "survivor" in said limitation 
as "other." In this condition of affairs, the court below de-
clined to adopt the aforesaid or any other reasonable c0n-
strnction of said limitation in said decree of August 1, 1910, 
in order to avoid an intestacy, and decreed that Fannie La-
vinia Sheppard died intestate as to this l/5th remainder in-
terest in her estate. · 
It is an established rule that where two modes of inter-
pretation of a. will are possible that is preferred which will 
prevent either total or partial intestacy. H onakcr v. 
10* "'Smith, 114 Va. 37; Bowe v. Bowe, 118 Va.. 28; Nebfott 
v. Smith, 142 Va. 840, and Prison Association v. Rus,qell, 
103 Va. 563, wherein it is said on p. 577: 
'' 'The courts have for a long time inclined very decidedly 
against adopting any construction of wills which would result 
in partial intestacy, unless absolutely forced upon them.' '' 
The attitude of the court in this class of cases was con-
firmed by the decision rendered on September 10, 1941', in tl1e 
case of Board of Missions of M. E. Chitrch, So'U,th, v. Brother-
ton et al. 
We respectfully contend that a rea.sonahle construction can 
11nd should be given to the limitation in the decree of Aug-nst 
1, 1910, construing the will of Fannie Lavinia Sheppard, in 
order to avoid an intestacy. 
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It is also a fundamental rule in the construing of wills that 
the intention of the testator, if not inconsistent with some 
established rule of law, must control, that a reasonable con-
struction will be given to the will in order to carry out that 
intent. Hickman v. Hickman, 156 Va. 659; Smith v. Cockrill, 
170 Va. 423; Hill v. Hill, 127 Va. 341, and Dickinson v. 
H oomes, 1 Gratt. 302, wherein it is said on p. 308: 
''It is manifest that the testator's intent cannot be made 
effectual by a literal interpretation of the will, whether the 
construction be in favor of the appellant, or in favor of the 
appellee; and that we must, in either case, depart from the 
literal import of tho words employed. by understanding them 
in a different sense, or by supplying words omitted. Either 
is admissible, or both, to effectuate the testator's intent; and 
neither to defeat it.'' 
11"" What is the intent of the testatrix under said *decree 
of August 1', 1910, as to this interest in remainder? 
She could not possibly have intended to die intestate as to 
•this share for, as we have seen in the decree below of July 
28, 1941, herein complain~d of (Tr., p. 53), an intestacy will 
carry a part in fee to Adam Empie Sheppard, who died with-
out issue, whereas the limitation states that a share shall go 
over if the life tenant dies without issue. Thus the result 
reached by said decree below of July 28, 1941, is directly op-
nosed to the express provision of the limitation since it gives 
t.o Adam Empie Sheppard, as an heir of the testatrix, a part 
of. his share which had been defeated bv his failure to answer 
the call for issue. Under said decree below A.dam Empie 
Sheppard, in the person of his administrator, has reached, 
through the side door of intestacy, a. position which he was 
denied by the express provision of the limitation. 
The will, as construed by the said decree, gives a. life estate 
to Belle G. Sheppard Potts and Adam Empie Sheppard, with 
remainder to their respec.tive issue. The life, tenants are the 
primary objects of the testatrix's bounty, but the issue are 
mentioned particularly as the ultimate beneficiaries. It was 
intended that they should have tlle final benefit, and it is 
clearly shown in the limitation that the issue of either were 
intended to take as long as there were such issue, for it is 
specifically stated that if one should die without issue his 
portion should g-o to the survivor, and if the survivor die 
without issue then to his heirs, thus providing for a gift over 
to the heirs of the survivor if both life tenants died without 
issue. But both did not die without issue, for Belle G. Shep-
.J. S. Potts, Jr.., et al., v. J. K. Rader, Adm'r, Ero. 9 
pard Potts left three children, petitioners herein. Hav-
12* ing •given the estate over to th~ heirs if there were no 
issue of either, it follows that it was intended that the 
issue of either was to take, if there were any. 
As we have- seen, this intent cannot be carried out if the 
limitation is literally construed, for there was no actual sur-
vivor of Adam Empie Sheppard to take the l/5th remainder 
after his life estate. However, there is a reasonable oonstruc-
tion sanctioned by the courts of many states which can be 
given to the will as construed by the decree of August 1, 
1910, which will carry out the intent of the testatrix and pro-
vide for the contingency which has occurred. 
A similar limitation came before the Virginia court in the 
case of Dickinson v. Boonies, supra. John Hoomes devised 
and bequeathed to each of his sons, John, William, Richard 
and Armstead, to his daug·hter, Sophia, and gTandson, John 
\Valler Hoomes, real estate and slaves, giving to each of them, 
in express terms, an estate in fee simple in the property de-
vised to them. The will then proceeds : 
"But it is my express intention, and I do, hereby, devise 
and direct, that if any or either of my four (five) children 
should die without issue living at the time of his or her death> 
that all the estate, real and personal of every such child 
shall be divided equally between the survivors and my sai~ 
grandson, so tha.t his share shall be equal to a child's share, 
or their representatives, according to the principles of. the 
law of descents; and I subject,. herebyJ all the devises and be-
quests, made in favor of my said five children, to this condi-
tion.'' 
:h,our sons and the grandson survived the testator. Wil-
liam died without issue. Richard died leaving issue and 
John Hoomes, Jr., died without issue, in the order named. 
The children of Richard brought suit to recover tl1e 
13* land •devised to John Hoomes, Jr., which had 1been con-
veyed by him to Dickinson with a warranty of title by 
Richard binding himself and his heirs. In discussing the 
limitation in the light of the existing conditions, the court, 
speaking through ,Justice Baldwin, said : 
"We think the testator intended that his children respec.-
tively, leaving descendants, should have an estate in fee in 
the property devised to them respectively; and those not leav-
ing descendants an estate for life only, with a limitation over 
of- the remainder in fee to the testator's children then sur-
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viving, and the descendants of those not then surviving, such 
descendants to take per stirpes and not per capita. It is 
manifest that the testator>s intent cannot be made effectual 
by a literal interpretation of the will, whether the construc-
tion be in favor .of the appellant, or in favor of the appellee; 
and that we must, in either case, depart from the literal 
import of th'e words employed, by underst011uling them in a 
different sens.e, or by supplying words omitted. Either is 
admissible, or both, to effectuate tl~e testator's intent; and 
neither to defeat it. vVe think that the intention of the tes-
tator requires the clause in question ( omitting, for per-
spicuity, the parenthesis in reference to his grandson) to be 
read thus: ' 1Bnt it is my express intention, and I do hereh7 
devise and direct, that if any, or either of my four (five) 
children should die without issue living at the time of his 
or her death, that all the estate real and personal of every 
such child, shall be equally divided between the then sur-
vivors ( or my children then surviving·) and the represeutri-
tives of those not then survivors ( or the representatives of 
those then dead), according to the principles of the law of 
descents.' And then, understanding, as we· do, 'representa-
tives' to mean here descendants, and 'according to the prin-
ciples of the law of descents' to import here that they are 
to take per stirpes and not pe1· capita; the effect of our con-
struction is to, give to the appellees, who are the children of 
the testator's son Richard, one undivided fourth of the prop-
erty devised to the testator's son John, who survived the 
said Richard, but died without having had issue; being the 
same interest which their father Richard would have taken 
had he survived the said J obn, but to which the appellees 
succeeded, not by descent from their father, but by 
14* *purchase from their grandfather." (Italics ours.) 
As is seen above, the main question was whether the sons 
of Richard took as heirs and were bound as such by their 
father's covenant of title, or. whether they took as purchasers 
and so were not bound. What is of interest to us is that the 
question as to whether they should take under either inter-
pretation did not give the court pause for a minute. The 
intent that they should take having been found, the court 
proceeded to carry it into effect by a reasona·ble construction 
of the limitation. It is not more difficult for the court to do 
likewise in this case, as we have shown it was the intent that 
the issue of either should take as long· as there were such 
issue. In order to carry out that intent, it is necessary only 
to read ''survivor'' in the decree of August 1, 1910, as 
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''other" so as to make the limitation read ''and if either of 
said life tenants should die without issue living at bis or her 
death, his or her share shall go to the 'other' and should the 
'other' die without issue then his or her share shall go to bis 
or her heirs.'' But since the· ''other'' was Belle G. Sheppard 
Potts and she had issue, the share must go to them, for it 
goes to her heirs only on failure of issue living at her death. 
The same question has been decided by the courts of other 
states. In Smith v. Smith, 157 Ala. 79, 47 Sou.· 220; 25 L. R. 
A. New 1Ser. 1045, the testatrix devised to her two nephews 
. lands in joint and equal rights and the will provided: 
''If either of my said nephews • * • shall die without leav-
ing a child or children surviving him, the share or in-
15* terest of the one so dying shall pass to his *surviving 
brother. If both of them shall die without children sur-
viving them, then the devise made to them under the said 
clause of my will shall fall back into my estate, and be di-
vided under the twelfth clause thereof.'' 
In holding that the share of one dying without children 
should go to the child of the other, although the latter pre-
deceased him, the court said: 
"* • * in all cases where there are limitations to two for 
life, with remainders to their children, and, in default of chil-
dren of either, to the 'survivor' or 'surviving brother,' with 
a limitation over on both dying without children, cross re-
mainders are intended and necessarily implied between the 
stirpes of the life tenants, and that 'surviving·' or 'surviving 
brother' must be read 'ot11er' or 'other brother.' '' 
* • • 
'' In this case it is impossible not to see from the will, taken 
as a whole, that the testatrix intended to give the shares of 
both nephews to the children of either or both as long as 
there were any to take, and supposed she had done so, and 
then limited the property over under the twelfth clause only 
on the failure of children to either of the nephews; and we 
think she has clone so by appropriate language. Moreover, 
the limitations being between two only, a direction that, on 
failure as to children by one, the share of that one should 
go to the 'surviving' brother, was a mere description or 
designation of the person who was to take. It was not hi-
tended to attach a condition in the use of 'surviving,' and it 
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necessarily ref erred to 'the other' brother. As a designa-
tion or name of the other brother, 'surviving·' may be, a.nd 
should be, eliminated to serve the plain intent, as when a 
person or thing is designated in several ways, and some of 
them are wrong. Home for Incurables v. Noble, 172 U. S. 
il8R, 43 L. Ed. 486, 19 Sup. Ct. Rep. 2_26; Anderson v. Berkle:IJ 
(1902), 1 Ch. 939; Garland v. Beverley (1878), L. R. 9 Ch. • 
Div. 212; Harman v. Dickenson, 1 Bro. C. C. 91." 
In the case of Balch v. Pickering, 154 Mass. 363; 14 L. R. 
A. 125, there was a gift to six children for life with this pro- . 
vision: 
16* *'' * * * if any one or more of my said daughters or 
son shall decease, leaving no child or children living at 
the time of such decease, the principal sum of which such de-
ceased daughter or son may have had the income for life 
shall be distributed to the surviving daughters and son, that 
is to say, the income for their several lives and the principal 
to their children as above provided and arranged.'' 
One child died leaving- issue; another child died leavin~ no 
issue. In allowing the child of the life tenant who died first 
to participate in the share of the life tenant dying later, .Jus-
tice Holmes said : 
'' The general purpose manifested is that the grandchlldreu 
should stand as well with regard to the principal as their 
parents stood with reg·ard to the income, and that the divi-
sion between the different branches of the testator's family 
i::;hould be equal, taking advances into account.'' 
And further : 
"We read the last words of the fifth clause as meaning 
that the income of their proportion of the deceased child ':s 
share shall be paid to the other children of the testator who 
are alive and that the principal of a like proportion shall be 
paid to the children of his other children who are dead as 
well as to the children of the surviving- children when the 
latter shall die." 
The case of Shepard's Heirs v. Shepard's Estate, 60 Ver-
mont 109, 14 Atl. 536, involved this limitation: 
''I give and devise the residue of my estate, both real and 
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personal, in equal shares to my four sisters * * • to them 
and their children forever with this condition that if either 
of my said sisters should die leaving no children then her 
share, as aforesaid, to the other sisters living, in equal 
shares.'' 
The court held that the sisters took only a life estate with 
remainder to their surviving children and that the 
17* *shares of the two sisters who died last without chil-
dren should be divided equally per stirp,es between the 
grandchildren of one sister and the children of the other sis-
ter who had predeceased the others. In construing the limi-
tation the court said: 
'' One of the most helpful principles of construction, in 
ascertaining the intention of the testator, is to give force 
and effect to every clause of the will. It is not to be pre-
sumed that .he used an unnecessary word or one to which no 
proper force can be given. 
"It is apparent that the testator intended the children to 
take as certainly and as effectively as the sisters; for he pro-
vides that the share of any sister who dies, leaving no chil-
dren, shall pass to the surviving sisters. This also indicates 
a primary intent to provide in the first instance for the sis-
ters and subsequently for their children. 
''But it is contended that the share of Calista Shepard, in-
asmuch as, when she deceased, there was no surviving sister 
to take under the conditional clause, descended to her heirs. 
But if we have correctly construed the will (life estate with 
remainder to the children), the whole residue was only given 
to the sisters for life and then was to pass to their cbildre11. 
Hence the fee of the residues vested at once in the children, 
the share of each child subject to be increased by the death 
of any of the life tenants, leaving no children.'' 
The Vermont court in the case of In Re: Cary's Estate, 
81 Vermont 112, 69 Atl. 736, ag-ain had before it a similar 
limitation. The testator gave the use of a farm and other 
property to a. nephew for life and to his children in fee and 
provided that his other estate sl1ould be divided equally be-
tween his two nieces who should have the use of it for life 
and the remainder should pass to their children as in the 
case of the nephew, and "in the case of the death of'' the 
nephew or nieces '' the share or shares of such deceased shall 
belong to the survivor or survivors of the other." The 
18*' court held that the words "survivor •or survivors of 
the other'' included the children of any life beneficiary 
14 . Supreme Court of Appeals of Virginia 
who ·predeceased the one dying without issue, for the word~ 
'' survivor or survivors'' were given the meaning of '' other· 
and others'' and the children of a deceased niece were. en-
titled to a share with the surviving nephew on tl1e subsequent 
death of the other niece dying without children. In explain-
ing this construction of the limitation it was said: 
''The will shows that the objects of the testator 1s bonnty 
were not only his nephew and nieces hut their children also .. 
The cross remainders show that the testator had in :mind not 
that one of the takers for life would die while the others were 
yet alive, but that one mig·ht die without issue; and his pur-
pose was to make a bequest which would dispose of his estate 
in case sueh a conting·ency occurred. If survivo1· were lit-
erally read it would all go to (Alonzo) the nephew to the ex-
clusion of the children and there would be no provision £01~ 
his death without issue so that an intestacy would result .. 
And it may be fairly presumed the testator did not intend 
partial intestacy." 
The Pennsylvania court has construed such a. limitation in 
the following two cases : In Lapsley v. Lapsley, 9 Penn. 130, 
there was a devise among sons equally and ''if any of my 
sons should die without issue their part or portion shall be 
divided between the surviving brothers.,,. In denying, a strict 
co~struction of this limitation, Justice Bell said: 
'' A literal construction of 'survivor 1 excludes from enjoy-
ment of the subject devised, the children of those who die, 
living any of the devisees subsequently dying without issue; 
a conclusion which, though perhaps justified by the usual 
meaning of the terms employed, is unsustained by the inten-
tion properly imputable to the devisor, who, in the absence 
of express direction or an equivalent implication, ought not 
to be suspected of a design to disinherit the issue of those 
who had fulfilled the principal condition annexed to 
19w •the gift, i. e., the leaving of issue." 
And in In Re: Fox'.s Estate, 222 Penn. 108, 70 Atl. 954, 
the testator gave his estate in trust for his four daughters, 
each to receive one-fourth of the income for life and on the 
death of any daughter leaving issue, the principal to be ao-
si.e.ned to such issue, and on the death of any of the daug·h-
ters without issue, the share of such daughter to be held in 
J. S. Potts, Jr., et al., v. J. K. Rader, Adm'r, Etc. 15 
trust for her surviving sisters in the same manner. Two of 
the daughters died leaving children, among whom their 
shares were distributed. A third daughter afterwards died 
leaving no c.hildren. It was held that the share of the third 
daughter did not go to the surviving sister but should be dis-
tributed one-third to her and the remainder to the children 
of the deeeased sisters per stirpes, the court saying: 
'' He did not mean to make shares of any group of his 
grandchildren dependent on the accident of their mother's 
survival of her childless sister.'' 
The court laid down a general rule for the construction of 
the word ''survivor'' in such cases. It said: 
''The word 'survivor' will be construed as 'other' where 
in any other sense it would lead to intestacy or inequality 
among those standing· in the same degree of relationship to 
the testator or to a distribution not in accordance with the 
general scheme of the will.'' 
To the same effect are Minot v. Taylor, 129 Mass. 160; 
May v. May, 209 App. Div. 22, 204 N. Y. S. 408, and In Re: 
Bacon's Estate, 202 Penn. 535, 52 Atl. 135. 
Counsel for respondents in the court below cited various 
cases to prove that "survivor" should not be construed as 
"other." 
20• *'Counsel for petitioners examined the nine casei:; 
cited by counsel for respondents in the court ·below from 
American courts and find as follows : In seven out of the 
nine cases there 1was an actual survivor to take the share of 
a deceased devisee. These cases were : 
Lawrence v. Phillips, 186 lVIass. 320, 71 N. E. 541; 
Dicks v. Yoitng, 181 N. C. 448, 107 S. E. 220; 
In Re: Hampson's Estate, 4 N. J. Misc. R. 642, 134 Atl. 284; 
Bradford v. Mackenzie, 131 Md. 330, 101 Atl. 774; 
Snyder v. Snyder, 182 App. Div. 65, 1'69 N. Y. S. 396; 
Wilson v. Bull_, 97 Md. 128, 54 Atl. 629; 
Ross v. Tritst Co., 168 Md. 65, 176 Atl. 483. 
Thus it will be seen that the above cases on their faets, 
while very pertinent in 1910, have absolutely no factual con-
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nection with the situation as it exists in 1941 for now there 
is no actual survivor to take. The law as expressed in those 
cases cannot control a case in which the facts· are entirely dif-
ferent. 
The case of Duryea v. Duryea, 85 Ill. 41', was also cited by 
the respondents below. That was a case involving the time 
of survivorship and it was held that a son having survived 
bis father, the testator, took an absolute interest in the lands 
devised to him not subject to being defeated by his death with-
out issue. The daughter of the testator had predeceased 
him leaving children, but the court held that they took noth-· 
ing of the share of the son who survived the testator and 
died without issue since the son by actually surviving· the 
testator had rendered his estate absolute. A similar 
21* *construction of the will of Fannie Lavinia Sheppartl 
which would have given her devisees absolute intere8ts 
by surviving the testa.trix was expressly rejected by Com-
missioner Cox's report which was confirmed by the decree of 
August 1, 1910. He held, and his holding was confirmed, that 
the devisees took a life estate only and not a fee so that none 
of them could render his estate absolute either by surviving 
the testatrix or by having issue. The case of Ditrvea v. 
Duryea involved only the question of the time of survivorship 
and once it was held that, by surviving the testator, the son 
had taken an absolute interest it was naturally impossible 
to allow anyone else to share in it by any manner of construc-
tion of the will. On the other hand, here we do not have any 
of the first takers taking a.n absolute interest but have tu 
dispose of a remainder after a. life estate. 
Manifestly such a case where there is something for the 
''other'' to take by _remainder does not present the same o:~~-
stacles to construing ''survivor'' as ''other'' as a case where 
nn absolute interest in the first devisee removes all possi-
bility of the ''other'' taking· anything at all after him. 
Fina.Uy, the respondents relied on State Bank v. N olom, 
1.03 Conn. 308, 1$0 Atl. 483. In that case the testator left the! 
income from a fund to bis four children for life with remain-
der to their issue, but if any died without issue then the in-
come of that share was to go to the survivors. Three of the 
children died, the third leaving no issue. The income from 
this share was pa.id to the fourth child who survived. vVl~tm 
the fourth child died leaving issue the question was present~d 
as to the disposition of the principal of the share of which 
the income had accrued to the fourth child by surviving-
22,Q the third. *The issue of the first and second child who 
had died before the third child claimed a share in the 
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principal as ''survivor'" of the third child. The court held 
that neither the actual survivor, who was the fourth and last 
child, nor her issue took any interest in the principal, but 
only in the income of the accrued share and that the principal 
passed under the residuary clause. Consequently, it could 
not be expected that after denying an actual survivor an in-
terest in the principal of a.n accrued share the court would 
eonstrue "survivor" as ''other" in order to let in the issue 
of children who did not actually survive. The Nolan case 
involved the disposition of an accrued share with which we 
a.re not concerned. 
Counsel for respondents in the court below made much of 
the fact that in Commissioner Cox's repprt on the interest 
of the various parties A. B. Guigon, Jr., was denied a share 
in the l/5th remainder after the life estate of Ann Eliza 
Lurty upon her death without issue. Kate E. Guigon had died 
in 1898 leaving her surviving· a son, said A. B. Guigon, J·r. 
On the death of Ann Eliza Lurty in 1908 the Commissioner 
held that her 1/5th share passed to the survivors, Adam 
Empie Sheppard and Belle G. Sheppard Potts (Tr., p. 14) 
and thus denied the right of said A. B. Guigon, Jr., to! share. 
Counsel for respondents below went so far as to say that the 
decision of the court with regard to tl1e Lurty share was ''th6 
law of the case.'' However, no notice was taken of the un-
deniable principle that law is inextricably bound up with fact. 
The law of a case is the rule of conduc.t as applied to the facts 
of the case. When the facts change, the former law of the 
case is no longer controlling. What were the facts in 
23* 1910 when A. B. Guigon, Jr., was denied •a share of 
the remainder after the life estate of Ann Eliza Lurtyt 
There were two actital s11,rvivors of Mrs. Lurty, namely, Belle 
G. Sheppard Potts and Adam Empie Sheppard. There wai:; 
at that time no need, as there is at present, to construe "sur-
vivor" as ''other" in order to avoid an intestacy. The law 
of the case at that point was this: That where there are ac-
~ual survivors of a life, tenant, the word ''survivor'' will not 
be construed as ''other'' in order to allow the issue of a pre-
deceased life tenant to share, but the court below, in its de-
cree of August 1, 1910, did not decide, and in the nature of 
things could not decide, that if there were no actual survivor 
the word ''survivor'' would not be construed as ''other'' in 
order to avoid an intestacy because those fac.ts were not he-
fore the court. We believe it to be so1md reason that no rule 
of law based on a situation where there are actual survivors 
~hould control a situation where there are no actual sur-
:vivors. It follows that the rule of law set out in the decree 
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of August 1,.1910, as to the disposition of the Lurty share is 
applicable .only to the facts as they existed in 1910, or shni-
lar facts; and cannot control the disposition of the remainder 
after Adam Empie Sheppard's life estate which involved 
facts totallv at variance with the situation in 19;1'0. We have: 
seen in the., decree below now complained of that if, uotwi.th.-
standing the different circumstances, the rule as to the Lurty 
share is followed, and a. reasonable construction of the de-
cree of August 1, 1910, is denied in distributing the Sheppard 
share, then an intestacy must result. We let it speak for 
itself that this consequence that an intestacy must result 
shows the error of ignoring- the change necessarily 
24 * wrought in a rule of *law by a change of facts, and of 
denying a. reasonable construction to the decree of Au-
gust 1, 1910, so as to avoid an intestacy. We respectfully 
submit that the construction of the word "survivor" as 
''other'' in the limitation in the decree of August 1, 1910, 
will avoid an intestacy and is the proper construction to give 
the limitation in said deeree. 
II. An, Intestacy Can Be Avoided by Considering .A.dam. 
Empie Sheppard as the "Survivor" in the 
Li1nitation. 
If, notwithstanding the authorities cited by petitioners 
above, it should be the opinion of the court that it is impos-
sible to construe said will and decree of August 1, 1910, aR 
aforesaid, there is another construction which could be p:iven 
to said will and decree in order to avoid an intestacy. -This 
construction would involve considering Adam Empie Shep-
pard as the ''survivor'' of the two life tenants, although by 
the terms of the limitation in the decree of_August 1, 1910, a 
''survivor'' was defined as the on~ who should live longer 
than the other life tenant who died without issue. However, 
considering Adam Empie Sheppard as the survivor of the two 
life tenant_s, the last clause of the limitation in the decree of 
August 1, 1910, would then become operative, i. e. (Tr., p. 
24), "and should the Sl.lrvivor die without issue, then his or 
her share shall go to his or her heirs.'' 'rhe effect of the 
operation of this limiting clause upon the fund now under 
the control of the court would be to carry it to Adam Empie 
Sheppard's heirs as of the date of his death, who were your 
petitioners and A. B. Guigon, Jr. Since these four heirs 
25* all *would take by purchase as members of a class un-
der the limitations they would be entitled to take the 
remainder per capita. 
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CONCLUSION. 
Petitioners respectfully present in conclusion that by the 
decree of August 1, 19t0, the will of Fannie Lavinia Shep-
µard was constru~d as to th~ 1/5th interest now in dispute; 
that said decree became the will of F'a.nnie Lavinia Sheppard 
in so far as the aforesaid l/5th interest is concerned, and 
that the court below erred in decreeing that Fannie Lavinia 
Sheppard died intestate as to this interestt. in her estate. The 
limitation set out in said decree is now meaningless and an 
intestacy must result if its terms are interpreted literally for 
there is no actual survivor of Adam Empie Sheppard to take 
the remainder after his life estate. The decree of August 1, 
1910, limits the life estates to Belle, G. Sheppard Potts and 
Adam Empie Sheppard and their issue; and it is manifest 
from the language in the limitation tl1at the issue of either 
was intended to take t]1e remainder regardless of the time of 
their parents' death, for the remainder was limited over, if 
there was no issue of either life tenant. This intent can be 
carried out and an intestacy a.voided if the word ''survivor'' 
in said limitation is given the meaning of ''other," a rule of 
construction supported by well reasoned authorities. If these 
authorities are not persuasive on the court, an intestacy could 
be avoided by considering Adam Empie Sheppard as the sur-
vivor of the two life tenants, thus carrying the remainder 
after his life estate to his heirs, your petitioners and A. B. 
Gui~on, .Tr., per capita. 
26* *Wherefore, petitioners pray that an appeal and 
supersedeas he awarded petitioners from the decree of 
the Circuit Court of the County of Henrico of July 28, 194-1; 
that petitioners' counsel be given a reasonable opportunity 
to state orally the reasons for reviewing said decree; that in 
the event an appeal is allowed, this petition ·be considered and 
treated as the opening brief for petitioners on the hearing 
of such appeal; that the decree complained of be reviewed 
and reyersed; that a reasonable construction may be given to 
the decree of August 1, 1910, herein, in order to avoid an in-
testacy as "to any part of the estate of :Flannie Lavinia Shep-
pard ; and that petitioners may have all g·eneral and proper 
relief in the premises. 
Petitioners respectfully inform the Court, and now so aver, 
that a copy of this petition was delivered to counsel for J. 
K. R.ader, Administrator d. b. n. c. t. a. of the estate of Adam 
Empie Sheppard, deceased, and Norman L. Flippen, Admin-
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istrator c. t. a. of A. B. Guigon, Jr., deceased, on the 21st day 
of October, 1941. 
Respectfully submitted, 
GORDON AND GORDON, 
Counsel for Joseph Schoolfield Potts, Jr., 
and Adam Empie Potts. 
THOMA'S H. STONE, 
Counsel for James Sheppard Potts. 
27* •we; the undersigned attorneys, qualified to practice 
in the Supreme Court of Appeals of Virg·inia, hereby 
certify that in our opinion the decree complained of should 
be reviewed by said Supreme Court of Appeals. 
JAMES W. GORDON, 
JAMES W. GORDON, JR., 
THOMAS H. STONE. 
Receipt of a copy of the foregoing petition for appeal and 
supersedeas and notice that the original thereof would be 
filed with the Clerk of the Supreme Court of Appeals of Vir-
ginia at Richmond on October 21, 1941, is hereby acknowl-
edged this 21st day of October, 1941. 
LOUIS S. HERRINK, 
Counsel for J. K. Rader, Administrator 
d. b. n. c. t. a. of Adam Empie !Shep-
pard, deceased, and Norman L. Flipp<m, 
Administrator c. t. a. of A. B. Guig·on, 
Jr., deceased. 
Received October 21, 1941. 
M. B. W ATT.S, Clerk. 
November 27, 1941'. Appeal and su,persedeas awarded hy 
the court. Bond $300. 
M. B. W. 
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RECORD 
VIRGINIA: 
County of Henrico, To-wit: 
Record of proceedings had before the Circuit Court of the 
County of Henrico, in the chancery cause pending therein, 
under the short style of ".Adam Empie Sheppard, in his own 
right and as Administrator d. b. n. c. t. a. of Fannie Lavinia 
Sheppard v. Ann EHza Lurty, et al'', wherein a decree wa~ 
entered on the 28th day of July, 1941. 
Memo: Pursuant to stipulation of counsel herewith filed, 
the following portions of the record in the above mentioned 
cause are hereby certified. 
The Will of Fannie Lavinia Sheppard, probated on the 18th 
day of May, 1880, is in the following· words and figures : 
''WILL'' 
I, Fannie Lavinia Sheppard, daughter of the late Dr. ,Jo-
seph M. !Sheppard and Elizabeth S. Sheppard, of the County 
of Henrico, do make and ordain this my last will and testa-
ment. 
I bequeath to my three neices, viz : Ann Eliza Sh~ppard, 
Belle G. Sheppard and Kate E. Sheppard, and to my nephew 
Adam Empie Sheppard, and to my cousin Charles R. Darra-
cott all the landed estate I have in the County of Henrico, 
consisting of two plantations, '' Half Sink'' and '' Ethel-
wood' ', with all the stock, farming· utensils and crops thereon. 
( subject however to the provisions hereafter made in this 
will) each of them, my three neiees and nephew, and cousin 
aforesaid, to have an equal interest in the same. And in case 
of the death of either of my three neices or nephew aforesaid, 
. I wish the portion that such decedent or decedents 
page 2 ~ would be entitled to if living, to go to the heirs of 
the body of such decedent or decedents, should they 
have any such heirs, otherwise to the survivors and their 
heirs; but to my cousin Charles R. Darracott aforesaid, I 
leave his portion in fee simple upon the condition that he 
shall pay a debt of about ($2500) Twenty Five Hundred Dol-
lars, which he procured for me as a loan, since the war; bui 
should he prefer not to assume the payment of this debt, 
( upo;n these terms) then at his death his portion shall ue 
subject to the same conditions as the other portions, viz: be 
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divided among my three neices and nephew aforesaid or their 
heirs. . 
I leave my cousin, C. R. Darracott aforesaid, the manage-
ment of this portion of my estate in Henrico, until it can l>c-
settled up, ·which I wish to be finally done as soon as it can 
be made consistent with the interest of the legatees .. 
I bequeath to my cousin, Charles R. Darracott the planta-
.tion in Hanover County called "Glympse", with all the stock, 
horses mules, farming utensils, and crops thereon, the said 
property having been acquired by me, in exchang·e for my 
interest in the plantation in Copiah County, 1\fiss~ssippi, 
called ''White Sulpher Springs", formerly owned by my 
father, Dr. Joseph ·M. Sheppard and my brother James Shep-
pard, Esqr. jointly. It is my first wish that our place of 
burial at '' Scotch Town'' ( the former residence of mv late 
Aunt, Mrs. Lavinia Taylor in the County of Hanover) he eL.-
closed and improved. I wish it enclosed with a substantial 
iron railing and a suitable monument or monuments erected 
in memory of the dear ones resting there and some Weeping 
Willows and ever-g-reens planted. 
I would ask the favor of my cousin, Charles R. Darracott 
to attend to this matter of such particular interest 
page 3 ~ to me, with the advice and assistance of my niece 
Ann Eliza .Sheppard. 
I wish such of the personal property or real estate in the 
County of Henrico, a.s may be necessary and may be consid-
ered best for the interest of the estate, ·by my cousin Charles 
R. Darracott to be used for this purpose. 
I bequeath to my niece Ann Eliza Sheppard, my Harp witll 
the music and music stand, to my niece Kate Empie Sheppa·1 cl 
my Piano, and to my neice Belle G. Sheppard my Guitar and 
the music. I wish my piano musice divided between my three 
neices aforesaid. 
My silver plate I leave to my three neices and nephew, viz: 
Ann Eliza Sheppard, Belle G. Sheppard, Kate E. Sheppard 
and Adam E. Sheppard to be divided between them. 
I bequeath to my neice Ann Eliza Sheppard my set of dia-
monds, consisting of ear-rings and breast-pin, and also one 
of my rings, I bequeath to my neice Belle G. Sheppard my 
other diamond ring; to my neice Kate E. Sheppard my gold 
watc.h with white face, and long· gold chain and watch key; 
and to my cousin Mary E. Darracott, my gold watch with gold 
face with chatelain and pin, and gold watch key attached. 
I also bequeath to my cousin Mary E·. Darracott in token 
of my appreciation of her personal kindness to me, the sum 
of Flive Hundred Dollars ($500) and my chamber furniture. 
J. S. Potts, Jr., et al., v. J. K. Rader, Adm 'r, Etc. 23 
The remainder of the furniture I leave as follows, viz: to 
my neice Ann Eliza Sheppard the furniture in the ba.ck par-
lor, with the pictures of the sasons, and the engravings in 
the front parlor. To my cousin Charles R. Darracott the 
furniture in the front parlor ( with the exception of the pic-
tures above named) and also the furniture in the 
page 4 ~ room over the parlor, including lounge & bed. The 
remainder of my furniture I wish divided equally 
between my three neices and nephew aforesaid. I leave to 
Robert Tyler who has been a very faithful servant. to me 
($100) one hundred dollars, to Foster James who has always 
been my coachman ($50) fifth dollars, to Emanuel Harris 
(one of the plantation hands) twenty-five dollars ($25) a.nu 
to Julia Hawkins, one of the former house girls, twenty-five 
dollars ( $25). 
In conclusion I appoint my cousin Charles R. Darroeott 
the executor of this my last will and testament. 
In testimony of the above which is every word written with 
my own hand, I hereto subscribe my band and seal, this third 
day of August (3rd day of August) in the year of our Lord 
1878. 
FANNIE LAVIN_IA SHEPPARD (Seal) 
At a court of monthly session continued by adjournment, 
and held for the county of Henrico at the Courthouse, on 
Tuesday, the 18th day of May, 1880. 
A writing purporting to be the la.st will and testament of 
Fannie Lavinia Sheppard, late of the County of Henrico de-
ceased, was this day produced in Court by Charles R. Dar-
racott, the Executor therein named, and there being- no sub-
scribing witnesses to the same, George I. Herring· and George 
Hopkins were sworn and severally deposed, that they are 
well acquainted with the testatrix's handwriting and verily 
believe the said writing· and the name thereto subscribed, to 
be wholly written by the testatrix's own l1and. Whereupon, 
the said writing is ordered to be recorded as the true la8t 
will and testament of the said Fannie Lavinia Sheppard, ck-
ceased. 
page 5 ~ And at another day, to-wit: At a court of monthly 
session continued by adjournment, and held for the 
County of Henrico at the Courthouse, on Saturday, the 19th 
day of June, 1880. 
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Charles R. Darracott the Executor named in the last will 
and testament of Fannie Lavinia SheppardJ... deceased, which 
was duly admitted to probat in this Court on the 18th day 
of May, 1880, this day presented to the Court a writing dated 
the 23rd. day of November 1878, in the nature of a codicil 
to the said last will and testament and there being no sub-
scribing witnesses thereto, George Hopkins and George 1. 
Herring· were sworn and severally deposed that they a re well 
acquainted with the testatrix hand-writing and verily believe 
the said writing and the name thereto subscribed to be wholly 
written by the testatrix 's own hand. ·whereupon the said 
writing, is ordered to be recorded as a Codicil to the said will 
and in connection therewith, as the true last will and testa~ 
ment of the said Fannie Lavinia .Sheppard, deceased. 
And on the motion of the said Charles R.. Darracott, who 
made oath thereto according to law, and together with G·eorge 
P. Haw his securit!., (who justified on o;;ith as to his suffi-
ciency, here in Court entered into and acknowledged a bond 
in the penalty of Five Thousand Dollars, conditioned accor<l.-
ing· to law, wherein there is a waiver of the homestead ex-
emption as to said obligation, certificate is granted the said 
Charles R. Darracott for obtaining a probat of the said will, 
with the codicil aforesaid annexed, in due form. 
Teste: 
SAMUEL P. ,v ADDILL, C. H. C. 
page 6 ~ And At Another Day, To-wit: At a Circuit Court 
continued by adjournment, and held for the County 
of Henrico, on the 27th day of April, 1910, the following order 
was entered: 
"ORDE,R OF APRIL 27, 1910" 
Adam Empie Sheppard, Complainant, 
v. 
Belle G. Sheppard Potts, et als., Defendants. 
Upon the :filing of the demurrer of Belle G. Sheppard Potts 
and others :filed this day, and before the Court had passed on 
the- same, the complainant asked leave of the Court to amend 
the amended and supplemental ·bill by inserting in the said 
bill and in the pra.yer for relief, by interlineation statements 
deemed necessary to be made to entitle him to a partition in 
kind, or by sale, of the real estate in Henrico County; 
.J. S. Potts, Jr., et al., v. J. K. Rader, Adm'r, Etc. 25 
Whereupon, said amendments are made at bar; and there-
upon came A. B. Guigon & Alexander Barclay Guigon, Jr., 
and by leave of the Court filed their answer to the amended 
.and supplemental bill, to which answ~rs the plaintiff replied 
g·enerally; and tbis cause then came on to be heard again upon 
the papers formerly read, the amended & supplemental bill, 
the demuner and joinder therein, the answer of Belle G. Shep-
pard Potts, the answer of A. B. Guigon & Alexander Barclay 
Guigon, Jr., and the general replication· to said answer, ~ 
was argne4 by Counsel. On consideration whereof, the Court 
without passing upon the demurrer or deciding any matter 
in this cause, doth ref er the same to Edwin P. Cox, one of 
the Commissioners of this Court, with instructions to ascer-
tain and report-
page 7 } (1). What parties are interested in the real es-
tate in Henrico County mentioned in this cause and 
their respective interests therein. 
(2). Wha.t amount of insurance money is in the hands of 
the complainant and what disposition should be made thereof. 
(3). Whether the said real estate can be divided in kind, 
or in any of the other modes prescribed hy law, save by sale 
and division of the proceeds. 
( 4). Whether or not the interest of any party will be preju-
diced by said sale and division of the proceeds. 
( 5). Whether it will be to the interest of all parties inter-
ested in said real estate to sell the same and divide the pro. 
ceeds among the parties according to their respective inter-
ests or to reinvest the same, or any part thereof, in order to 
protect the rights of the parties. 
(6). Whether the rights of any person will be viola.ted by 
such sale and investment. 
(7). Whether all persons interested in said real estate a.re 
properly before the Court in this cause. 
(8). Any other matter deemed proper by the Commissioner 
or which may be required by any party to this cause. 
And by consent of parties, leave is hereby given each and 
all of the defendants to file their answers to the said amended 
and supplemental bill in this cause ·before the Commissioner 
to whom it is referred. 
page 8 }- And At Another Day, To-wit: In the Office of 
·· the Clerk of said Court, on the 6th day of July, 
1910, the Report of Commissioner, Edwin P. Cox, dated July 
2, 1910, was filed, whicl1 said report is in the following words 
and figures : 
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''REPORT OF COMMISSIONER EDvVIN P. COX"' 
Virginia: 
In t1Je Circuit Court of the County of Henrico. 
Adam Empie Sheppard, Complainant, 
11. 
Belle G. Sheppard Potts, Joseph S. Potts, her husband, J as .. 
Sheppard Potts, Joseph Schoolfield Potts, Adam Empie 
Potts, A. B. Guigon and A .. B. Guigon, Jr., Defendants. 
Commissioner's Office. 
Room 16 Merchants National 
Bank Building 
Corner 11th and Main ,Streets 
Richmond, Virginia 
July 2, 1910. 
To the Hon. R. Carter Scott, Judge of the Circuit Court of 
the County of Henrico, Virginia:-
The undersigned, one of the commissioners of your Honor's 
Court, to whom was referred for execution and report th~ 
inquiries in a decree entered in the chancery suit above men-
tioned on the 27th day of April, 1910, respectfully reports as 
follows: 
Your Commissioner gave notice to all parties, by counsel, 
that on the 10th day of May, 1910, at 11 :00 o'clock at his of-
fice, your Commissioner would proceed to execute the re-
quirements of the said decree, a copy of the said notice is re-
turned with this report. No witnesses appeared on the loth 
day of May, but on the 11th day of May the taking of the 
depositions was commenced and completed. The 
page 9 ~ said depositions are herewith returned as a part of 
- this report. Your commissioner also returns a 
paper signed by all parties by counsel agreeini that Chas. 
R. Darracott died in the year 1885, and answer tiled by coun-
sel for Mrs. Potts. ..A.nd now proceeding to answer the sev-
eral inquiries of the said decree your Commissioner respect-
fully reports as follows : 
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FIRST 
'' What parties are interested in the real estate in Henrico 
County mentioned in this cause and their respective interests 
therein.'' 
This inquiry presents for consideration the terms of the 
will of Miss Fannie Lavinia Sheppard and also a decree en-
tered by the Circuit Court of Henrico County on April 11, 
1881, in the chancery cause therein depending under the 
style of Sheppard, et als. v. Darracott, et als. The papers in 
this cause are found in ended file of chancery causes No. 19, 
and the case is fully ref erred to in the former report filed in 
this cause. 
Of the five devisees and legatees mentioned in the will of 
Miss Fannie Lavinia Sheppard, to-wit: Ann Eliza Sheppard, 
Belle G. Sheppard, Kate E. Sheppard, Adam Empie Shep-
pard and Chas. R. Darracott, but two are now living·, to-wit: 
Adam Empie Sheppard and Belle G. Sheppard, who is now 
Belle G. Potts, having married Mr. Joseph D. Potts. 
Chas. R. Darracott died in 1885, see agreed statement. 
Kate E. Sheppard, who married A. B. Guigon, died in 1898 
survived by her husband, A. B. Guig·on and a son, A. B. 
Guigon, Jr. 
Mrs. Lurty, who was Ann Eliza Sheppard died in 1909. 
page 10 r In the suit above mentioned of Sheppard, et als 
v. Darracott, et als, the bill charges a.s follows: 
* • • ''Your orator and oratrices charge that there are cer-
tain ambiguities in said will which render it proper it shall 
be construed by the Court and its true intent and meaning 
judicially declared. In the first paragraph of her will the 
testatrix devises all of her landed estate in the Countv of 
Henrico, consisting of two plantations called Half Sink· and 
Ethelwood, with all of stock, farming utensils, etc. to the 
said Charles R. Darracott, your orator and oratrices, declar-
ing that each shall have an equal interest in the same, but 
this devise is declared to be subject to certain provisions in 
said will, thereafter contained which provisions are in the 
following words and figures, viz: '' and in case of the death 
of * * * among my three nieces and nephew afore said or 
their heirs.'' Your orator and ora.trices are not advised 
whether the estate so devised is an estate for life or an es-
tate in fee; whether the proviso in case of the death of either 
of them was meant to refer to. their death whenever it might 
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occur or to the death of either or any of them in case such 
death occurred during the life of the testatrix." 
In the decree entered on April 11, 1881 in the said suit the 
following is the lang·uag-e used : 
''On consideration whereof, the Court doth decide that 
under the will of Miss ,F,annie Lavinia Sheppard-Adam 
Empie, Ann E., Bell G. and Kate E. Sheppard are entitled 
to and take a life estate in the real estate, devised to them by 
the will of their Aunt, Miss Fannie Lavinia Sheppard in Hen-
rico County, known as "Half Sink" and "Ethclwood", and 
that in case of the dea.th of either or any of the 
pag·e 11 ~ said devisees without issue then his or her part of 
the said real estate shall go to the survivors or 
survivor of the said devisees or their heirs. And it further 
appearing that the said C.R. Darracott has elected to take a 
life estate in that portion of the said real estate devises to 
him by the will of the said :Miss 1Fannie Lavinia iSheppard, 
etc.'' 
Under the terms of the will and the terms of this decree 
your Commissioner has no difficulty in determining that the 
one-fifth portion of the estate devised and bequeathed to 
Chas. R. Darracott, who did not elect to take a fee simple 
interest, goes at his death in equal proportions to Ann Eliza 
Lurty, Belle G. Potts, Kate E. Guig·on and Adam Empie 
iE.heppard; since the will provides "at his death his portion 
shall be subject to the same conditions as the other portions, 
viz: ·be divided among my three nieces and nephew afore said 
or their heirs.'' Darracott 's whole portion being· one-fifth 
then each of these parties took one-twentieth being all living 
at the time of his death. The will provides: "each of them, 
my three niooes ·and nephew and cousin aforesaid, to have 
equal interest in the same." This language makes the par-
ties tenants in common. 
'' Formerly, joint-tenancy was much favor~d; but for more 
than a century past the eourts have laid hold of every avail-
able expression to construe estates given to a plurality of 
tenants as tenancies in common. And although this innova-
tion began in equity, and in reference to wills, yet it has long· 
prevailed in the courts of common law as well, and the doc-
trine to deeds as uniformly as to wills. Hence such expres-
sions as '' equally to be divided,'' '' share and share alike,'' 
'' respectively between and amongst them,'' will, according· 
J. S. Potts, Jr., et al., v. J. K. Rader, Adm 'r, Etc. 29 
to this modern construction, convert into a tenancy in com-
1non, what would once have been a joint-tenancy." (2Bl. 
Com. 180, n. ( 4) ; 1 Th. Co. Lit. 773, n. ( 42) ; H oxton, &c. v. 
Griffith, &c., 18 Grat. 574). 2nd Min. Ints. p. 467. 
page 12 } The will further provides '' in case of the death 
of either of my three nieces or nephew aforesaid, 
I wish the portion that such decedent or decedents would be 
entitled to if living-, to go to the heirs of the body of such 
decedent or decedents, otherwise to the survivors and their 
heirs.'' 
The bill filed in the case of Sheppard, et als v. Darracott, 
et als prayed for a construction of the will and asked whether 
the estate devised to the parties mentioned as the nieces and 
nephew of the devisee was an estate for life or an estate in 
fee and whether this proviso was meant to refer to the death 
of these parties whenever it might occur or to the death of 
either or any of them in case such death occurred during the 
life of the testatrix. The Court decided by its decree that 
the parties took a life estate and that in case of the death of 
either or anv of the said devisees without issue then his or 
her part of ~the said real estate should go fo the survivors 
or survivor of the said devisees or their heirs. Evidently 
under this decree the Court held that the words of survivor-
ship did not apply to those surviving at. the time of the death 
of the testatrix but to the deaths of the respective parties 
themselves. If the Court had held otherwise then these par-
ties would have taken a fee simple and not a life estate. 
This construction of the will seems to be right and proper 
with reference to the time of survivorship, meaning not sur-
viving the testatrix but surviving each other. Cheatham v. 
Gower, 94th Va. 383. 
Jameson v. J arneson, 96 Va. 51. 
Maden v. Ta:ylor, 45 L. J. Ch. 569-15. 
Mews Eng. Case Law Dig. pgs. 944-945. 
Jarman on Wills ( 6th Ed) 2 Vol. p. 677, 678. 
page 13 } Anderson v. Brown, 84 Md. 261. 
2nd Minor's Institutes p. 500-p. 1073 to 1079, As to Cross 
remainders. The words used by the testatrix in the first 
clause are : '' to the survivors and their heirs'' should ~o '' the 
portion" a decedent would be entitled to if living m case 
such decedent should die without heirs of the body. 
The words here used do not ref er to the heirs of thoscl 
who have died and are apt words to create a fee simple. In 
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ref ere nee to the share of C. R. Darracott the testatrix used 
the words be divided among ''my three nieces and nephew 
aforesaid · 01· their heirs". In using the disjunctive "or" . 
the testatl'ix does not seem to have· changed the eonstrnction 
given to the words ''survivors'' above. 
It might be well said that at the time of the death of C. R~ 
Darracott all the nieces and the nephew of the testatrix would 
be dead and the estate was therefore limited to their heirs. 
It will be also noted that the testatrix in this clause of her 
will does not use the expression ''surviving''. 
One of the canons of construction of a will is that an es-
tate given in one portion thereof cannot be cut down by words 
used in another portion thereof unless the meaning is clear. 
The words used by the testatrix create cross remainders 
between her nieces and nephew. 
The portions of the various parties at the death of tes-
tatrix was, as follows: Chas. R. Darracott having elected to 
take life estate-
page 14 ~ C. R. Darracott for life 1/5 
A. E. Sheppard 1/5 
Ann Eliza Lurty ( nee Ann Eliza Sheppard) 1/5 
Belle B. Potts (nee Belle G. Sheppard) 1/5 
Kate E. Guigon (nee Kate E. Sheppard) 1/5 
C. R. Darracott dying in 1885 his portion, one-.fifth, went 
to the nieces and nephew-after his death as follows-
A. E. Sheppard entitled 1/5 for life, 1/20 fee simple 
Ann E. Lurty " " " " " " " 
Belle G. Potts " " " '' " '' " 
Kate E. Guigon ·' " " '' " " " 
1/5 plus 1/20 is equal to 1/4 and each of these parties were 
then entitled to 1/4 of rents. 
Kate E. Guigon, nee Late E. Sheppard died in .1898 and 
her share passed to son A. B. Guigon, Jr., subject curtesy 
rights of his father. 
Ann Eliza Lurty died in December, 1908 and her share in 
1/5 passed to survivors A. E. Sheppard and Belle G. Potts, 
but her share of 1/20 derived on the death of C. R. Darra-
cott did not pass under the Will but went to her hPirs, being 
heirs by reason of having· survived Darracott. 
The respective shares of the parties at present are as fol-
lows: 
J. S. Potts; Jr., et al, v. J. K. Rader, Adni'r, Ete. 31 
*dam Empie Sheppard, 1/.5 for life and 1/6 iri fee simple, 
1/20 passed to him on death of 0; R. Dar.racott and lj,10 ori 
dea.th of Ann Eliza Lurty, and ~/,60 dn death of 
page 15 ~ Ann Eliza Lurty, being l/3 of 1/20 derived froin 
__ Darracott; , 
Belle G~ Potts; 1/5 for life and 1/6 in fee simple, 1/20 on 
death of Darracott and 1/10 and 1/60 on death of Ann Eliza 
Lurty. 
A. B. Guigon; life estate, estate by cuftesy; in 1/5 and in 
1/20 derived from Darracott, or life estate in 1/5 plus 1/20 
equals 1/4~ . 
A. B. Guigon, Jr;, entitled to 1/4 hi fee simple on death of 
father and 1/60 in fee simple. 
Life estates: 
Belle G. Potts 
A. E. :Sheppard 
A. B. Guigori 
.. . 
FQe Simple: 
Beiie G; Potts 
A. E. Sheppard 







This coi1struetion. differs from the construction contained 
in the report of April 21; 1908 in respe.ct to the nature of the 
estates taken by the parties upon the death of Darracott but 
your Commissioner believes that this construction is the 
proper one. .. . . 
Belle o~ Sheppard Potts married Joseph s~ Potts arid has 
the following children : James Shep pa.rd Potts; Joseph 
Sclioolfield Potts and A.dam Empie Potts~ These parties are 
interested in the real estate contingent upon surviving Mrs. 
Belle G. Sheppard Potts. 
STATEMENT OF ACCOUNT FOR RENTS 
page 16 ~ Wllile none 0£ the inquiries were specially di-
rected to a statement of the rent account ·between 
the various parties, yet your Commissioner has been re-
quested to take up .for settlement a rent account between A. 
E. Sheppard and Mrs. Potts. This rent account is reb~rned 
with the depositions marked '' Exhibit . Rent Account.'' In 
this account Mrs. Potts is credited with 1/3 of the rents since 
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the death of Mrs. Lurty. There will have to be some change, 
if the statement in reference to the interest of the various 
parties in the property is held to be according to this report 
of your Commissioner, and she would be entitled to 1/30 
mQre of the rents. Your commissioner has deemed it proper 
to take .up this matter with reference to the rent account at 
this time, as it concerns the interest of the parties in .the prop-
erty and the question presented to your Commissioner by 
Counsel for Mrs. Potts was whether she could be charged 
with the repairs and improvements mentioned in said ac-
count. Your Commissioner is of the opinion that these are 
proper charges against Mrs. Potts and A. E. Sheppard should 
he entitled to credits therefor as Mrs. Potts will receive the 
benefit of these improvements and in equity she should pay 
for them. BalJ.011, v. Brillou, 94th Va. p. 350. 
1SECOND 
'' ·what amount of insurance money is in the hands of the 
corJplainant and what disposition should be ma~e thereof.'' 
The amount of money in the hands of Adam Empie Shep-
pard received from insurance is $2456.50 on the real estate 
and $757 .50 on the personal estate with interest thereon from 
the time of collection, subject to such credits as he 
page 17 ~ may have paid out for the expenses of this suit. 
· Your Commissioner has fully treated this insur-
tmce money in his former report made in this case and only 
adds that the parties are interested in the insurance money 
on the real estate in accordance with their respective inter-
ests in the real estate, as set out in this report. 
As to the insurance received from the personalty your 
Commissioner is of opinion that the same should be divided 
between the parties interested in the personalty equally. Mrs. 
Lurty's sliare to be paid to her Administrator as personal 
property belonging to her estate. 
TIDRD 
"Whether the said real estate can be divided in kind, or 
in any of the modes prescribed by law, save by sale and divi-
Rion of the proceeds. '' 
Your Commissioner reports that the real estate cannot be 
divided in kind or in any of the modes prescribed by la.w, 
~ave by sale and division of the proceeds. This is clear from. 
the evidence of witnesses, returned with this report. 
J. S. Potts, Jr . ., et al., v.· J. K. Rader, Adm~r, Ete. 33 
FOURTH 
''Whether or not the interest of any party will be preju-
diced by said sale and division of the proceeds.'' · 
The interest of no party will be. prejudiced ·by said s!tle 
and division of the proceeds. The real estate consists of .two 
large farms situated some distance from Richmond, and from 
the evidence it does not appear that the value of these farms 
will increase largely within the next few years. 
page 18} FIFTH 
"Whether it will be to the interest of all parties interested 
in said real estate to sell the same and divide the proceeds 
among the parties according to their respective interests or 
to reinvest the same, or any part thereof, in order .to protect 
the rights of the parties.'' · 
In response to this inquiry your Commissioner reports that 
it will be to the interest of all parties to sell the real estate. 
A. E. Sheppard who had charge and management of these 
farms will surrender the same and the value will probably 
depreciate without any a~equate return. 
SIXTH 
''""\iYhether the rights of any person will be, violated by such 
sale and investment.'' 
The rights of no person will be violated by such sale and 
investment. 
SEVENTH 
·''Whether all persons interested in said real estate are 
properly before the Court in this cause." 
All parties interested in said real estate are properly be-
fore the Court in this cause. 
EIGHTH 
'' Any other matter deemed proper by the Commissioner or 
which ma·y°be required ·by any party to this cause." 
No other matter deemed proper by the Corrtinissioner or 
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required by any pttrty to be reported on has been 
page 19 ~ left unreported. The only matter is the question 
. of. the rents due Mrs~ Potts and your Comtnis.-





EDWIN P. cox 
Commissioner in Chancery Circuit 
Court Henrico Courity 
. The .Exceptions to the :Repo.rt of Commission~:r, Edwin P. .. 
Cox, by .A .• B. Guigon, Jr .. , filed by leave of Court on July 26, 
1910, as endorsed on the Exceptions, are in the following 
words and figures : 
'' EXd:tnt>TidNS'' 
111 the Circuit CtJurt of the County of Henrico. 
Adam J~mpie Sheppard 
1). 
Lurty, et als. 
. . 
EXCEPTIONS 
The Report of Commissioner Cox.dated July.2, 1910. & filed 
·July 6, 1910, is excepted to by A. B. Guigon, Jr., on the fol-
lowing grounds : 
1 :-Because the said dortrinissioner reports that the dev-
i.se,~s und~r . t~e will of . F~nn.y ~~yi?ia . Sh.~PRard .. ~O..~k o~y 
a life estate m the property devised defeas1ble upon their 
dying without issue arid that the period of survivorship re:. 
ferred to in. said wi-P. applied. to .. the death .~fJhe parties in-
stead of to the death of the testatrix. 
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that the words of ~urvivorship as used in said will 
applied to the period of the death of testatrix and that as all 
of the d~'\Tisees survived the testatrix and under the terms of 
said will the estate vested in possession immediately, the dev-
isees took a fee simple in said estate. 
J. S. Potts, Jr., et al., v. J. K. Rader, Aclm'r, Ete. 35 
3 :-Because the Commissioner reported that A. B. Guig·u1:, 
.Jr., as the only issue of Kate E. Guigon, formerly Kate E. 
Sheppard who was one of the original devisees, is entitled to 
no share or interest in the portion of Ann Eliza Lurty, dec'd. 
under said will, when it appears from the case of J mneson v. 
J arneson 86 Va. 51, he should be entitled as heir of Kate E. 
Guigon to share therein even if the period of survivorship 
did not apply to the date of the death of the t_estatrix. 
4 :-Because the Commissioner quotes from the old papers 
of Sheppard v. Darracott, et als, as influencing his construc-
tion of the said will, although said papers were not put in the 
evidence of this case and the. plea of res adjudicata was not 
raised by the pleadings or otherwise. It is, the ref ore, im-
proper to consider the papers in said ca.use as in any wise 
binding upon this · cause. 
Respectfully submitted, 
A. B. GffiGON-
R. E. PEYTON, JR., 
Counsel for A. B. Guigon, Jr. 
The Statement Made at Bar, filed ·by leave of Court on Au-
gust 1, 1910, as endorsed on the Statement, is in the follow-
ing words and :figures : 
page 21 ~ ''STATEMENT MADE AT BAR" 
STATEMENT ''A'' MADE AT BAR 
(a) 
Insurance to be apportioned as is the land, 
prin .............................. . 
Interest from 15th Nov. 1902 to Mrs. 
Lurty's death, 16th Dec. 1908, 6 years 
21 days 
1/4 to A. E. Sheppard 
1/4 to Mrs. Lurty's estate 
1/4 to Mrs. Belle G. Sheppard Potts 
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(b) 
Interest on above principal from 16th Dec. 
1908 to 16th Aug. 1910 one year 8 
months 
11/30 to A. E. Sheppard 
11/30 to Mrs. Potts 







Principal from above distributed as land $2456.50 
5 ;ao in fee to A. E. Sheppard $ 409.43 
5/30 in fee to Mrs. Potts 409.43 
6/30 in which Mr. Sheppard has life estate 491.29 
6/30 in which Mrs. Potts has life estate 491.29 
8/30 to A. B. Guigon and A. B. Guigon, lr. 655.06 
(d) 
Interest from (a) to be paid A. E. Shep-
pard $ 223.24 
Interest from (b) to be paid A. E. Shep-
pard 90.07 




Int. and prin. as above to Mrs. Potts 722.7 3 
Int. from (a) to be paid A. B. Guigon 223.24 
Int. from ('b) to be paid A. B. Guigon 65.51 
Prin. from (e) to be paid A." B. Guigon and 
A. B. Guigon, Jr. 655.06 
Amts. from ( e} in which A. E. Sheppard & 
Mrs. Potts have life estate 
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Amt. prin. from above 
Int. from (a) 





Whole amt. of this fund prin. and interest. $3595 .. 09 $359ij.i>9 
And At Another Day, To-wit: At a Circuit Court continued 
by adjournment and held for the County of Henrico, on the 
1st day of Augus~, 1910, the fallowing decree was entered: .. 
.. 
"DECREE OF A.UGP-ST 1, 1910'' 
In the Circuit Court of Henrico 
~. . . . 
__ . . August 1,. 1910 
Adam Empie Sheppard, Complainant, · 
v. 
Lurty·'s.Ad.ni'r. and Belle G. Sheppard Potts, ,Joseph S. Potts, 
James Sheppard Potts, Joseph Schoolfield Potts, Jr., A~~-
Guigon, .A.. B. Guigon, Jr., Adam E_mpie 'Sheppard, Admr. 
of Anne Eliza Lurty, & Adam Empie Potts, Defend~ts.· 
page 23 ~ This cause having been argued and· submittec.1 to 
the Court on the 26th of July, 1910, on the paper~ 
formerly read; on the report of Commissioner Cox, dated' 
~July 2nd, 1910, and ~led in the Clerk's Office of this Court. on 
the 6th of July, 1910; on the examination of witnesses and 
exhibits therewith filed; on the exceptions of A. B. Guigori, 
Jr., and of ;13elle G. Sheppard Potts, James Sheppard Potts . 
• Joseph 1Schoolfield Potts, Jr., and Adam Empie Potts to· said 
report, filed on the 26th of July, 1910; on the answer of Belle 
G. Sheppard Potts, .. Tames Sheppard Potts, Joseph School-
field Potts, Jr., and Adam Empie Potts, filed before Commis-
sioner Cox; and on the replication to said answer; and on the 
agreement of counsel made and dated the 26th of July, .1910, 
signed by Hill Carter, Attorney for Mrs. Potts and children, 
and by Robert .E. Peyton, Jr. and A. B. Guigon, Attorneys 
for complainant, for A. B. Guigon, tT r., and for other defend-
ants; and on the original papers in the ended cause of Shep-
pard et als v. Darracott which were put before the Court and 
considered ·by it on the 26th of .July, 1910, under and in ac-
cordance. with the terms and provisions of said 8-o<>Teement of 
the 26th of July, 1910, on Statement A Made at Bar & adopted 
hy the Court. 
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And the Court now having maturely considered this cause, 
counsel for Belle G. Sheppard Potts, James Sheppard Potts, 
Joseph Schoolfield Potts, Jr., and .Adam Empie Potts, this 
day in open Court, withdrawing the demurrer to the amended 
and supplemental bill, which was he~etofore filed; doth ad-
judge, order and decree that all of the exceptions to the re-
port of Commissioner Cox, dated the 2nd of July, 1910, and 
filed the 6th of July, 1910, be, and they hereby are, overruled, 
and that said. report is hereby approved and confirmed; and 
it-appearing that Adam Empie Sheppard collected 
page 24 ~ ~mrtain insurance money arising from the result 
. -.~f-.a fire which occurred on the 25th of August, 
1902, amqoofing, after deducting certain expenses, to the sum 
o-6 $2456.5"0, which with interest thereon from the 25th of No-
vember, 1902, should, as reported by Commissioner Cox, be-
long to, and be distributed among those entitled as if it were 
part of the real estate involved in this suit, the intere8t 
thereon to the 16th of December, 1908, the date of the death 
of Mrs. Lurty, amounting to $892.94, one-fourth of which in-
terest, or $225.235 belongs to each of the four parties, Adam 
Empie Sheppard Belle G. Sheppard Potts, Mrs. Lurty 's es-
tate, and A. B. Guigon; and that the interest on said amount 
from the 16th of December, 1908, to the 16th of August, 1910, 
amounting to .$245.65 belongs to the following parties in the 
following proportions: 11.30ths or $90.07 to .A.dam Empie 
Sheppard, ll/30ths or $90.07 to Belle G. Sheppard Potts, and 
8/30ths or $65.51 to A. B. Guigon; and the principal ammmt 
of said insurance money, to-wit, $2456.50 belonging to the 
following persons in the following amounts, to-wit: 8/30ths 
or $655.06 to A. B. Guigon and A. B. Guigon, Jr., ll/30ths 
or $900.72 being the portion in which Belle G. Sheppard Potts 
and Adam Empie Sheppard are interested, 5 /30ths of whicl1 
11/30ths or $409.48 goes to each of the said two last named 
parties in fee simple, and 6/30ths or $491.29 goes to each of 
the two said last named parties for life, with remainder in the 
portion in which each has a life estate to their respective 
issue, and if either of said life tenants should die, without 
issue living at his or her death, his or her share shall go to 
the survivor, and should the survivor die without issue then 
his or her share shall go to his or her heirs ; 
And. the Court doth further adjudge, order and 
page 25 ~ decree in carrying out the fore going distribution 
and division of the said amount of $2456.50 with 
interest thereon to the 16th of August, 1910 that Adam Empie 
Shep pa.rd do retain for himself $722. 7 4, and do pay to him-
self a.s Administrator of Anne Eliza Lurty $223.23, do pay 
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to Belle G. Sheppard Potts, or Hill Carter, her. counsel, 
$722.73, to A. B. Guigon and A. B. Guigon, Jr., or Robert E. 
Peyton, Jr., their counsel, $943.80, and do deposit in the Na-
tional Bank of Virginia, to the credit of this Court in this 
cause, the sum of $982.58, that being the amount out of the 
said principal sum of $2456.50, in which Adam Empie Shep-
pard and Belle G. Sheppard Potts have life interests as here-
in before set forth: all interest on which principal sum to the 
16th of August, 1910, will ha.ve been paid by Adam Empie 
Sheppard when and if he shall pay th~ amount hereinbef ore 
decreed by the 16th of August, 1910; 
And it appearing to the Court from said report of Commis-
sioner Cox that there is in the hands of Adam Empie Shep-
pard the further sum of $757 .50 with interest thereon from 
the 25th of November, 1902, insurance money on personal 
pi:operty which should be divided equally between himself; 
the estate of Mrs. Lurty, A. B. Guigon, and Belle G. Shep-
pard Potts, the Court doth decree that said Adam Empie 
Sheppard do pay to Belle G. Sheppard Potts, or Hill Carter, 
her counsel, $189.38, with interest from the 25th of N ovem-
her, 1902, to A. B. Guigon, or Robert E·. Peyton, Jr., his coun-
sel, $189.38 with like interest, to himself as Administrator of 
Anne Eliza Lurty $189.37, with like interest, and do retain 
for himself the sum of $189.37, with like interest. 
And the Court doth further deeree that Adam Empie Shep-
pard in paying and reserving for himself the amounts herein 
decreed shall pay all the Court costs which he has 
page 26 ~ paid, or is liable for, or which any other party io 
this cause has paid, or is liable for, in this suit up 
to and including the entry of this decree, and shall, on ac-
count thereof, deduct from the amount he pays Mrs. Potts 
11/30ths of said costs, from[ the amount he pays A. B. Guigon 
and A. B. Guig·on, Jr., 8/30ths of said costs, and from the 
amount reserved for himself 11/30ths of said costs. 
And the Court doth further decree that Adam Empie '8hep-
pard do pay to Belle G. Sheppard Potts, or Hill Carter, her 
counsel, $8.33 in full of all rent due by him to her to the l st 
of January, 1910, the balance having been paid. 
And the Court doth further decree that Hill Carter, Robert 
E. Peyton, Jr., and A. B. Guigon, who are hereby appointed 
Special Commissioners for the purpose, do after ~dvertising 
the time, place and terms of sale once every alternate day for 
five times in one or more of the newspapers published in the 
City of Richmond, sell the real estate in the bill and proceed-
ings described as follows: 
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All those two farms lying in Henrico County about ten 
miles from the City of Richmond, Vi.rginia, on the Telegraph 
Road; one known as '' Ethelwood'' containing about 250 acres, 
and the other called '' Half Sink Farm'' which lies between 
Ethelwood Farm and Chickahominy River on the Teleg-raph 
Road, containing about 450 acres. upon the following terms, 
tow.it, for one-fourth cash and the balance in three equal in-
stalments, with interest added from day of sale, payable at 
one-two and three years, secured by negotiable notes and re-
tention of the title till the purchase price is paid; or all cash 
at the option of the purchaser. 
But before executing· this decree, the said Com-
page 27 ~ missioners are to execute bond before the Clerk of 
this Court with sufficient surety conditioned for 
the faithful performance of their duties in the penalty of 
$25,000.00. And the said Commissioners arc to report their 
proceedings under this decree to the Court and deposit the 
proceeds of any sale made by them in the National Bank of 
Virginia to the credit of this Court in this cause. 
And At Another Day, To-wit: At a Circuit Court continued 
by adjournment and held for the County of Henrico, on the 
7th day of October,. 1910, the following decree was entered: 
"DECRE}J OF OCTOBER 7, 1'910" , 
In the Circuit Court of the County of Henrico. 
Adam Empie S1:ieppa rd 
v. 
Lurty, et als. 
October 7, 1910. 
DECREE. 
This cause came on this day to be again heard upon the 
papers formerly read; upon the report of Special Comm.is. 
sioners Hill Carter, A. B. Guigon and R. E. Peyton, Jr., dated 
October 3, 1910, this day filed and to which there are no ex-
ceptions, and wa.s arg·uecl by counsel. 
Upon consideration whereof the Court doth approve and 
confirm said report and it appearing therefrom that the real 
estate described· therein as follows : 
All those two farms lying in Henrico County about ten 
J. S. Potts, Jr., et al., v. J. K. Rader, Adm'r, Etc. 4.l 
miles from the City of Richmondr Va., on the Tele-
page 28 ~ graph Road; known as "Ethelwood" containing 
250 acres., and the other called ''Half Sink Farm'' 
which lies between Ethelwood Farm and the Chickahominy 
River on the Telegraph Road, eontaining about 450 acres; 
Was sold on the 27th day of September, ,1910, at public auc-
tion, after due advertisement as required by decree of Au-
gust 1, 1910; that Adam Empie Sh~ppard and A. R Q-uigon; 
Jr., made the last and highest bid the ref or and the same· was 
knocked out to them at the price of Twenty-one Thousand 
Four Hundred Dollars ($21400.00) and the Court being of 
opinion that said price wa.s . a fair and· reasonable one, doth 
adjudge, order and dectee that said sale be and the same is 
hereby confirmed. · · 
And it appearing· to the Court that Adam Empie Sheppard 
has deposited to the credit of. the Court in this cause the sum 
of Eighty-two Hundred and Eig)lty-eight Dollars and Fifty 
Cents ($8288.50) being the costs and expenses of the-sale 
and the 11/30ths interest of ¥rs. Belle G. Sheppard. Potts. 
in said purchase price; and that. the ·said Adam Empie Shep..: 
pard and A. B. Guigon, Jr., are· entitled to all of the balance 
of said purchase price in fee simple, except l'/5th thereof 
amounting to Four Thousand One Hundred and Sixteen Dol-
lars and Eighty Cents (4116.80) in which the said Adam 
Empie Shepparq. bas a life estate. And the said Adam Empie 
Sheppard being willing to secure said amount upon bis 
22/30ths interest in said real estate by executing a bond pay-
able to the Court in this cause upon his de~th or sooner, if 
he may so elect, the same to he secured by deed of trust on 
saidi interest. And the Court being of opinion that the inter-
ests of all parties will be protected by securing the life es-
tate of Adam Empie Sheppard, as above stated, 
page 29 } doth adjudge, order and decree tha.t when the said-
Adam Empie Sheppard shall .execute and deliver 
a bond for the sum of 1Four Thousand One Hundred and Six-
teen Doll.a.rs and Eig·hty Cents ($4116.80) payable to the 
Court in this cause upon his death or sooner, if he may so 
elect, without interest during his lifetime, and shall execute 
and deliver a good and sufficient deed of trust conveying his 
interest. in said land to Hill Carter, A. B. Guigon and R. E. 
Peyton, Jr., .Trustees, securing said bond, together with the 
costs of recording this deed & deed of bargain and sale here-
inafter directed, then Hill Carter, A. B. Guigon a.nd R. E. 
Peyton, Jr., who are hereby appointed Special Commissioners 
for the purpose shall execute and deliver a g·ood and· suffi-
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cient deed conveying, with special warranty, the real estate 
hereinbefore .fully described, to the said Adam Empie Shep-
pard & A. B. Gnigon, Jr., in the proportion of 22/30ths to 
Adam Empie Sheppard and 8/30ths to A. B. Guigon, Jr. 
The Court doth further adjudge, order and decree that S .. 
P. Waddill, who is hereby appointed a Special Commissioner 
for the purpose, shall, upon a certified extract of this decree, 
check upon the fund to the credit of the Court in this cause 
in the National Bank of Virginia, Richmond, Virginia, in 
favor of the following persons for the amounts set opposite 
their names; 
N. W. Bowe & .Son and R. B. Chaffin & Co., Inc., in 
full of. their commissions as auctioneers and in 
full ot. advertising bill in the Times Dispatch 
pai<l; :by; them $ 294.0) 
Hill Carte.r •. A. B. Guigon and R. E. Peyton, Jr., Spe-
cial Coinmissioners' commissions on $21400 at 
2% phis. $9.00 and for writing Special Commis-
sioners' deed to the purchasers 44 7 .00 
page 30 ~ To Bell G. Sheppard Potts or Hill Carter, 
her Attorney, in full of her l/6th fee 
simple interest in the net proceeds of sale of 
said real estate $3430.70 
$4171.70 
The Court doth decree that in which is the the l;t5th life 
interest of Belle G. Sheppard Potts in said real estate 
amounting to $41.1'6.80 now remaining deposited to the credit 
of the Court in this cause by said Adam Empie Sheppard, 
shall remain in Bank at interest until further order of the 
Court. 
The said Special Commissioners are further directed to re-
port to the Court their actions under this decree. 
And At Another Day, To-wit: At a Circuit Court contin-
ued by adjournment and held for the County of Henrico, on 
the 25th day of April, 1911, the following decree was entered: 
"DECREE OF APRIL 25, 1911" 
In the Circuit Court of the County of Henricq. 
April 25, 1911 
Adam Empie Sheppard 
1). 
Lurty, et als. 
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DECREE. 
This cause came on this day to be again heard upon th9 
papers formerly read, and was argued by counsel. 
Upon consideration whereof, it appearing to the Court that 
the amount in the hands of Adam Empie Shep-
page 31 ~ pard arising from collection of insurance on the 
dwelling-house on the real estate which was de-
stroyed by fire, amounting· to the principal sum of $2456.50, 
on which the report of Commissioner Cox filed in this cause 
on the 27th of April, 1908, recommended no interest -should 
be charged against said !Sheppard, because of his being de-
prived of the use of said dwelling since its loss by fire, which 
matter was not brought to the attention of the Court, when 
the decree of August 1st, 1910, was entered, which last decree 
charged said Adam Empie Sheppard with interest on said 
amount; and it appearing to the Court that this is an error 
which should be corrected, the Court doth set aside so much 
of said decree of August 1st, 1910, as charges said Sheppard 
with interest on said $2456.50 from the 25th of November, 
1902, and doth in lieu thereof decree that said Adam Empie 
Sheppard be charged and do pay interest thereon from the 
27th of September, 1910, the day on which said Sheppard's 
tenancy ceased by reason of his ha:ving become the purchaser 
of said land, making the amount due by him for said insur-
ance money $2456.50 with interest from the 27th of Septem-
ber, 1910, till paid, which interest money shall be paid as fol-
lows : 11/30ths to himself, 11/3oths to Mrs. Belle G. Shep-
pard Potts, and 8/3oths to A. B. Guigon, Jr., And the Court 
doth further deeree that Adam Empie Sheppard do pay in 
full of the principal sum of said insurance money to himself 
5/30ths of said principal, or $409.43 and execute a bond, pay-
able to the order of the Court in this cause upon his death 
or sooner if he may so elect, to be secured by deed of trust 
executed & recorded at the expense of said Sheppard on the 
share of Adam Empie Sheppard in the Ethelwood property 
purchased in this cause, for the sum of $491.29, to secure 
the 6/3oths or $491.29, in which he has a life interest; and 
that be do pay to Belle G. Sheppard Potts a like amount of 
$409.43, and do pay to A. B. Guigon, Jr., 8/30ths 
page 32 ~ of said fund, or $655.06; and by and with the con-
sent of the other parties in interest in this cause 
who admit the conting·enc.y of the death of Belle G. Sheppard 
Potts without issue is so remote as to be negligible, the Court 
doth decree that said Adam Empie Sheppard do pay to Belle 
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G. Sheppard Potts, J a.mes Sheppard Potts, Joseph School-
field Potts and Adam Empie Potts, 6/30ths of said principal 
of said insurance money, or $491.29. The Court doth decree, 
however, that said Adam Empie Sheppard do deduct from 
the said amount of the insurance monev herein decreed to be 
paid the proper share of the Court costs of this suit as pro-
vided in and by decree entered in this cause on the 1st day 
of August, 1910; ·& Court Costs since accruing; and by and 
with the like consent, the Court doth decree that Samuel P. 
Waddill, who is hereby appointed a Special Commissioner 
for the purpose, shall check on the fund to the credit of the 
Court in this caµse in the National Bank of Virginia for the 
sum of $4,146.82, in favor of Belle G. 1Sheppard Potts, James 
Sheppard Potts, Joseph Schoolfield Potts and Adam Empie 
Potts, this being the amount of money to the credit of this 
Court in said bank in which :Mrs. Belle G. Sheppard Potts 
has a life interest, as shown by statement of National Bank 
of Virginia, dated this day & filed with the papers in this 
case, less the tax on same due & payable for 1911J as shown 
by letter of W. H. Sands, dated Apl 22, 1911, and endorse-
ment thereon of T. ,T. Todd, Dep. Tr. said amount being 
$41.98, and he shall further check upon said fund in said Bank 
on an attested extract of this decree in favor of the Treas-
urer of Henrico County for the sum of $41.98 and shall at-
tach hereto the receipted tax bill of said Treasurer. 
The Court, however, doth adjudge, order and decree that 
in the event that Belle G. Sheppard Potts should 
page 33 ~ die during the life time of Adam Empie Sheppard 
without issue, that in that event the principal of 
insurance monev herein decreed to her and her children 
amounting· to $491.29 and. the principal sum of $4116.80, for 
this and one hundred sixteen 80/100 also decreed to the said 
Belle G. 1Sheppard Potts and her children in both of which 
funds the said Belle G. Sheppard Potts had a life estate, shall 
be paid back to the credit of the Court in this cause by the 
estate of the said Belle G. Sheppard Potts, her heirs, ·per-
sonal representatives or assigns. 
And· At Another Day, To-wit: At a Circuit Court contin-
ued by adjournment and held for the Comity of Henrico, on 
the 29th day of April, 1911, the following· decree was entered: 
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"DECREE OF APRIL 29, 1911" 
In the Circuit Court of the County of Henrico. 
Adam Empie Sheppard 
v. 
Lurty, et als. 
April 29, 1911 
DECREE 
This cause came 011 this day to be again heard u_pon the 
papers formerly read; upon the report of Special Commis-
sioners Hill Carter, A. B. Guigon and R. E. Peyton, Jr., dated 
April 28, 1911, this day filed and to which no exceptions are 
made and was argued by counsel. 
On consideration whereof the Court doth approve and eon:. 
firm said report. 
page 34 } Nothing further remaining to be done in this 
cause at this time it is ordered that the same be 
stricken from the docket with the right reserved to any party 
in interest to reinstate the same at any time without notice, 
for good cause shown. 
The Clerk is directed to withdraw the bonds attached to 
this decree and file the same in the safe deposit vault of this 
Court and make reference to this decree & he is further di-
rected to file therewith the trust deeds securing the same when 
they shall have been recorded. 
And At Another Day, To-wit: At a Circuit Court contin-
ued by adjournment and held for the County of Henrico, 011 
the 7th day of April, 1939, the following decree was entered: 
''DECRE,E OF APRIL 7, rn39" 
Virginia: 
In the Circuit Court of Henrico County 
April 7, 1939. 
Adam Empie Shep1)ard, in his own right a.nd as Administra-
tor d. b. n. c. t. a. of the estate'. of F 1annie Lavinia Sheppard 
v. 
Ann Eliza Lurty, et als 
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ORDER 
On motion of J. K. Rader as Administrator d. b. n. c. t. a. 
of Adam Empie Sheppard, deceased, and Norman L. Flippen 
as Administrator e. t. a. of A. B. Guigon, Jr., deceased, by 
counsel, and for good cause shown, it is ordered that this 
cause· be reinstated on the chancery docket of this Court. 
Tb:ei:-eupon came said parties by counsel and tendered their 
joint petition asking leave to file the same, which appearing 
proper, the said petition is accordingly filed. 
page 35 ~ It appearing from the said petition that Adam 
Empie $heppard died on November 29, 1934, and 
tober 29, 1936, Norman L. Flippen qualified and is now Ad-
ministrator d. b. n. c. t. a. of the estate of said Sheppard; 
that A. B. Guigon, Jr., died on October, 4, 1'936, and on Oc-
tober 29, 1936, Norman L. Flippen qualified and is now Ad-
ministrator c. t. a. of the estate of said Guigon, now on the 
joint motion of the said personal representatives, by counsel, 
the Court doth adjudge, order and decree that this suit pro-
ceed in the name of J. K. Rader as Administrator d. b. n. c. 
t. a. of the estate of Adam Empie Sheppard and in the name 
of Norman L. Flippen as Administrator c. t. a. of A. B. Gui-
gon, Jr. · 
The Petition of J. K. Rader, Administrator d. b. n. c. t. a. 
of Adam Empie Sheppard, deceased, and Norman L. Flippen 
as Administrator c. t. a. of A. ·B. Guigon, Jr., filed April 7, 
1939, is in the following words and figures : 
''PETITION'' 
Virginia: 
In the Circuit Court of Henrico County 
.Adam Empie Sheppard, in his ·own right and as Administra-
tor d. b. n. c. t. a. of the estate of Fannie Lavinia Sheppard 
v. 
Ann Eliza Lnrty, et als 
Petition of J. K. Rader as Administrator d. b. n. c. t. a. 
of Adam Empie 1Sheppa.rd, deceased, and Norman L. Flippen 
as Administrator of A. B. Guigon, Jr. 
page 36 ~ Your petitioners, J. K. Rader as Administrator 
d. b. n. c. t. a. of the Estate of .Adam Empie Shep-
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pard, deceased, and Norman L. Flippen as Administrafa::,r 
c. t. a. of A. B. Guigon, Jr., respectfully present unto Your 
Honor the following: · 
1. That Adam Empie Sheppard died on November 29, 1934, 
a.nd on November 9, 1936, J. K. Rader qualified and is now 
Administrator d. b. n. c. t. a. of the estate of the said Shep-
pard; A. B. Guig·on, Jr., died on October 4, 1936, and on Oe-
tober 29, 1936, Norman L. Flippen qualified and is now Ad-
ministrator c. t. a. of the said Guig·on. 
2. That hy decrees entered in this cause on October 7, 1910, 
and on April 25, 1911', Adam Empie Sheppard was directed 
to execute iwo certain bonds, which pursuant thereto were 
exoouted, one dated October 7, 1910, in the sum of $4,116.80, 
and the other dated April 19, 1911, in the sum of $491.29, both 
payable to the Circuit Court of the County of Henrico in this 
cause upon the death of A. E. Sheppar<;l, or sooner if he 
should elect so to do. Said bonds represented the value ·of 
one-fifth undivided fee simple, jnterest in the farm known as 
'' Ethelwood'' and '' Half .Sink'', fully described in these pro-
ceedings, in which said one-fifth undivided interest A. E. 
Sheppard had a life estate. 
The payment of the bond for $4,116.80 was secured by a cer-
tain deed, of trust dated October 7, 1910, and recorded in Deed 
Book 190-A, page 219, Henrico Circuit Court, from A. E. 
Sheppard to Hill Carter, A. B. Guig·on, and R. E. Peyton, Jr., 
Trustees, conveying twenty-two thirtieths undivided interest 
in said farms, which interest was owned in fee 
page 37 ~ simple by A. E. Sheppard; and the bond for 
$491.29 was secured by a deed of trust from A. E. 
Sheppard dated April 19, 1911, recorded in Deed book 191-B, 
page 132, Henrico Circuit Court, conveying said interest to 
Hill Carter and A1 B. Guig,011, Trustees. 
3. When A. E. Sheppard died on November 29, 1934, the 
said bonds thereupon became due and payable. 
Prior to January 27, 1939, your petitioners had entered 
into a contract to sell the said farm known as "E,thelwood" 
for the sum of $15,000.00 to George S. Hewitt, which sale was 
ready to be consummated and the said bonds paid from the 
proceeds thereof; but on or about that day your petitioners 
learned that Joseph ,Schoolfield Potts, Jr., had filed a. chan-
cery suit against J. K. Rader, Administrator as aforesaid, 
and thereupon it became impossible for the sale to the con-
summated until an order had been entered in said cause per-
mitting- said Administrator to convey the undivided interest 
of A. E. Sheppard in the said real estate to the purchaser. 
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Upon an ·order being entered in said cause permitting your 
petitioner Rader to consummate the sale of the interest of 
A. E. Sheppard in "Ethelwood" to George S. Hewitt, he will 
have funds with which to pay said bonds and thereupon he 
wishes to deposit to the credit of the Court in this cause the 
amount necessary to pay said bonds. For the reasons here-
inbefore stated he does not believe he should be required to 
pay any interest accruing· subsequent to January 27, 1939. 
In order to perfect the title of said purchaser it is necessary 
that said bonds be marked paid and delivered to your peti-
tioner, Rader, and that the lien of the said deeds of trust be 
marked satisfied pursuant to order of this Court. 
page 38 ~ 4. Your petitioners state that the Will of Fannie 
Lavinia Sheppard, probated May 18, 1880, and 
recorded in Will Book 20, page 227, Henrico Circuit Court, 
provides as follows: 
'' I bequeath to my three nieces, viz: Ann Eliza Sheppard, 
Belle G. !Sheppard and Kate E. i8heppard and to my nephew 
Adam Empie Sheppard, and to my cousin, Charles R. Darra-
cott all the landed estate I have in the County of Henrico, 
consisting of two plantations, '' Half Sink'' and '' Ethel-
wood ", * e • each of them * * * to have an equal interest in 
the same. And in case of the death of either of my three 
nieces or nephews afore said, I wish the portion that such 
decedent or decedents would be entitled to if living to go to 
the he~rs of the body of such decedent or decedents, should 
they have any such heirs, otherwise to the suryivors and 
their heirs; but to my cousin Charles R. Darracott. afore-
said, I leave his portion in fee simple upon the condition that 
he shall pay a debt of about $2,500.00 which he procured from 
me as a loan since the war; but should he prefer not to as-
~ume the payment of this debt, upon these terms, then at 
his death his portion shall be subject to the same conditions 
as the other portions, viz: be divided among my three nieces 
· nnd nephew aforesaid or their heirs.'' 
5. By a decree entered in this cause on August 1, 1910, 
the Court adopted a construction of the Will of Fannie La-
vinia Sheppard to the effect that upon the death of the tes-
tatrix Ann Eliza Sheppard, Belle G. Sheppard, 
page 39 ~ Kate E. Sheppard and Adam Empie Sheppard 
each took a like interest in one-fifth of the afore-
said real esta.te; that the words of survivorship contained in 
the Will referred to the dates of the respective deaths of the 
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life tenants and not the death of the testatrix; that upon the 
death of Ann Eliza Sheppard (Lurty) in 1908, without issue, 
the one-fifth undivided interest in which she had a life estate 
passed under said v\Till to the two survivors, Adam Empie 
Sheppard and Belle G. Sheppard (Potts) and that no part of 
said interest passed to A. B. Guigon, Jr., sole heir of Ka.te 
E. Sheppard (Guig·on), she having predeceased Ann Eliza 
',Sheppard, Adam Empie Sheppard survived the other dev-
isees. 
Your petitioners· state that under this construction of said 
will, the conting·ent remainders which Ann Eliza !Sheppard,. 
Belle G. Sheppard and Kate E. Sheppard had in said one-
fifth undivided interest failed, and upon the death of Adam 
Empie Sheppard without issue in 1'934, there was an intestacy 
as to said interest, and accordingly it passed to the heirs of 
Fannie Lavinia Sheppard, who, were the said nieces and 
nephew. Since Ann Eliza ~heppard, died intestate and with-
out issue her one-fourth interest in said one-fifth passed to 
her brother, Adam Empie 1Sheppard, to her sister Belle G. 
Sheppard and to A. B. Guigon, Jr., sole heir of her deceased 
sister, Kate E. Sheppard. Your petitioners state that the 
respective interests in the said bonds or their proce~ds are 
as follows: J. K. Rader, Administrator d. b. n. c. t. a. of 
A. E. Sheppard, one-t]1ird; Norman L. Flippen Administra-
tor c. t. a. of A. B. Guigon, Jr., one-third; and one-ninth each 
to James Sheppard Potts, Joseph Schoolfield Potts, Jr., and 
Adam Empie Potts, children and heirs at law of Belle G. 
Sheppard (Potts). 
· WHERE1FORE, your petitioners pray that they may be 
permitted to file this their petition; that this cause 
page 40 } be revived and proceed in the names of your pe-
titioners; that the amount due on said bonds be 
determined; that your petitioner Rader be directed to de-
posit to the credit of the Court in this cause the amount clue 
on said bonds; that said bonds be marked paid and delivered 
to your petitioner Rader; that the ·Clerk of this Court be 
directed to execute proper marginal releases of the afore-
said deeds of trust ; that this Court apply the construetion of 
the Will of Fannie Lavinia !Sheppard heretofore adopted; 
that the proceeds of the said bonds be distributed one-third 
to each of your petitioners and one-ninth each to the three 
heirs a.t law of Belle G. Sheppard after payment of all costs 
and proper counsel fees;· that proper counsel fees be paid to 
counsel for your petitioners for services rendered in these 
proceedings; and, that your petitioners may be granted such 
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other and further and g·eneral relief as may be proper and 
to equity may seem meet. 
And your petitioners ever pray, ete. 
J. K. RADER, 
Administrator d. b. n. c. t. a. of the 
Estate of A. E. Sheppard 
NORMAN L. FLIPPEN, 
Administrator c. t. a. of A. B. 
Guigon, Jr. 
EDMUND M. PRESTON 
LOUIS S. HER.RINK 
Counsel 
By Counsel. 
page 41 ~ And at Another Day, To-wit: At a Circuit Court 
continued by adjournment and held for the County 
of Henrico, on the 4th day of April,. 1940, the following order 
was entered: 
''ORDER OF APRIL 4, 1940'' 
Virginia: 
In the Circuit Court of the County of Henrico 
April 4, 1940 
.A. E. ,Sheppard, in his own right as Administrator d. b. n. 
c. t. a. of the Estate of Lavania 1Sheppard, Plaintiff 
'V. 
Anne Eliza Lurty, et als Defendants 
ORDER 
This day came the petitioners, Alexander McLeod and Rob-
ert Dean, and asked leave to file their petition herein, and 
said leave ·being granted, the same is accordingly filed. 
The Petition of Alexander McLeod and Robert Dean, filed 
April 4t 1940, is in the fallowing words and figures: 
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''PETITION'' 
Virginia: 
In the Circuit Court of the County of Henrico 
A. E. Sheppard, in his own rig·ht as Admiuh:itrator d. ·b. n. 
c. t. a. of the estate of Lava.nia Sheppard. Plaintiff 
v. 
Anne Eliza Lurty, et als Defendants 
PETITION OF ALEX.ANDER McLEOD AND ROBERT 
DEAN. 
pag·e 42 ~ To the Honorable Julien Gunn, J udg·e: 
Your petit~oners respectfully show unto the Court: 
That there is on deposit to the credit of the Co~rt in the 
Bank of Commerce and Trusts the sum of $6000.00 being a 
portion of the proceeds of the sale of Ethelwood Farm, lo-
cated in Henric.o County, Virginia, in which farm the said 
Alex Guigou had an interest at the time of his death, that a 
portion of the said funds on deposit is due to the estate of 
Alex Guigon, deceased, and would pass to Eliza Guigon Shin-
berg·er, the heir at law and distributee of Alex Guigon, de-
ceased, that your petitioners are creditors of the estate of 
Alex Guigon, that both of their claims have been reduced to 
J udg·ement ag·ainst N ormau L. Flippen, admini~trator of said 
estate. The amount due your petitioner, Alexander McLeod 
is as follows: Principal $138.00 with interest from Qctqber 
16, 1939, and Court costs of $2.50; and the amount due your 
petitioner, Robert Dean is, principal $100.00 with interest 
from October 11, 1937, and Court costs of $2.50. 
Your petitioners further represent tha.t the estate of Alex 
Guigon has no personal estate out of which to pay the claims 
of your petitioners, that the said Alex Guigon has been de-
ceased for more than one ye~r, that although your petitioners 
have repeatedly requested the administrator to make ar-
rangements for the settlement of their claims, that appar-
ently no provision bas been made for payment although the 
real estate belonging to said estate in Virginia has been sold 
and the proceeds, excepting the amount on deposit to the 
Court in this vroceedings, have been paid to the distrf~utee, 
Eliza Guigon Shinberger, that your petitioners refra.imed 
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from filing a creditors suit to inforce their liens 
page 43 ~ prior to the sale of Ethelwood Farm as they were 
lead to believe that their claims would be paid 
when said farm was sold, that it now appears it will be ex-
tremely doubtful whether their claims will ever be paid un-
less they are permitted to collect same out of the funds now 
on deposit to the order of the Court in this vroceedings. 
That the distributee, Eliza Guigon Shinberger, is not a 
resident of the State of Virginia, and your petitioners can-
not proceed by action at law against the distributee; and in 
as much as the money on deposit to the credit of court is the 
proceeds from the sale of Ethelwood Farm, and a portion of 
said funds is due to the Guig·on Estate, your petitioners pray 
that they may be made parties to this proceedings, that the 
court will order that their claims be paid out of any distribu-
tion of the proceeds of the said funds on deposit which may 
be due the estate of .Alex Guigon, that your petitioners may 
have all such other and further relief as to equity may seem 
meet, and as in duty bound they will ever pray. 
Respectfully submitted this 18th day of March, 1939 . 
.ALE,XANDER McLEOD and 
ROBERT DEAN, Petitioners 
By P .ARKER E. CHER.RY, Counsel. 
P .ARK.ER E. CHERRY, 
Counsel for Petitioner . 
.AND .AT .ANOTHER DAY, TO-"\VIT: .At a Circuit Court 
continued by adjournment, and held for the County of Hen. 
rico. on the 3rd day of .August,' .1'940, the following decree was 
entered: 
"DECREE OF .AUGUST 3, 1940'' 
page 44 ~ Virginia : 
In the Circuit Court of Henrico County 
.August 3, 1940. 
A. E. Sheppard, Administrator of Fannie Lavinia: Sheppard, 
et al 
v. 
Ann Eliza Lurty, et al 
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It appearing to the Court that the fund of $5,978.24 in the 
Bank of Commerce and Trusts to the credit of the court in 
this cause should be invested where it would vield some in-
come, and that the First Federal Savings and Loan Associa-
tion of Richmond will pay interest at the rate of four per 
eentum per annum on deposits made with it, it is orderec.1 
that M. W. Puller, or Helen Clevenger, who are hereby ap-
pointed a Spe~ial Commissioners for the purpose, shall check 
on a certified extract of this decree upon the fund in the Bank 
of Commerce and Trusts to the credit of the Court in this 
-cause in favor of the First F'ederal Sa.vings and Loan Asso-
ciation of Rfo.hmond for the sum of $5,968.24, taking a cer-
tificate of deposit the ref or payable to the order of the court 
in this cause and b~aring· interest at the rate of four per 
centum per annum, which he shall file with the papers in this 
cause. 
And At Another Day, To-wit: In the Office of the Qlerk of 
said Court, on the 28th day of July, 1941, the followin.g peti-
tions and answer were filed, which are in the following words 
and figures : 
"PETITION OF J. K. R,ADER, ETC." 
Virginia: 
In the Circuit Court of Henrico County. 
page 45 } A. E. -Sheppard, etc. 
v. 
Ann Eliza Lurty, et als 
PETITION OF J. K. RADER, AS ADMINISTRATOR 
D. B. N. C. T. A. OF THE ESTATE OF 
A. E. SHEPP .ARD. 
To the Honorable Julien Gunn, J udg·e. 
· Yom· petitioner, J. K. Rader as Administrator d. b. n. c. t. 
a. of the estate of A ... E. Sheppard, respectfully presents unto 
the Court, the following : 
1-That heretofore James Sheppard Potts instituted a suit 
in this Court against your petitioner which said suit was de-
cided adversely to the said Potts and from which decision of 
this Court said Potts so'u,gh an appeal to the Supreme Court 
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of Appeals of Yirginia. but said appeal was denied. On Oc-
tober 19, 1~38, a, judgment was entered in this Court in favor 
of your petitioner against James Sheppard P.otts for the 
sum of··$-18.95 costs due your petitioner, and $1.75 costs due 
t4e Clerk of this Court. This judgment was docketed in the 
Clerk's "t>,!Jice of this Court on December 30, 19381 in J. D. 3,. 
page 18~.- · 
2-Diligence has been used by your petitioner to collect 
the aforesaid judgµient against James Shepp~rd Potts but 
without result tu1.d your petitipner is informed, believes, ancl 
thereafter avers, that the said judgment cannot be collected 
by th~ ordfoary processes of law. The said Potts is entitle.d 
to a portion of t4e fund which is subject to the di$tribution 
by order of Court in this cause. 
· · 3-Wberefore, your p~titioner prays that he 
page 46 ~ may be permitted to file this petition; that James 
Sheppard Potts be made a party defendant 
thereto; ~nd that from the money which may be due the said 
Potts in this cause, the Court order that your petitio11er be 
paid th~ amount due him by reason of the afores~id judgrnent. 
And your petitioner will ever pray, etc. 
J. K. RADER, 
As Administrator d. b. n. c. t. a. of the 
Estate of A. E. !Sheppard. 
LOUIS S. HERRINK 
Counsel. 
Petitioner. 
"PETITION OF' NORMAN L. FLIPP~~' ETC." 
Virginia: 
In the Circuit Court of Henrico County. 
1 • f • ~ • ' I 
.A. E. Sheppard, etc. 
'I} • 
.Anne Eliza Lurty, et als 
PETITION OF NORMAN L. FLIPPE¥ .!IS ADMIN1S-
TRAT0R C. T. A. OF A. B. GUIGON, JR. 
To the Honorable Julien Gunn, Judge : 
Your petitioner, Norman L. Flippen, as Administrator c. 
t. a. of the estate of A. B. Guigon, Jr., respectfully shows 
unto the Court the following: 
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1-That heretofore in this Court James Sheppard Potts 
filed a suit attacking· the will of A. E. Sheppard to which A. B. 
Guig·on, Jr., and others were made parties defend-
page 47 ~ ant. Said suit was decided in this Court adversely 
to James Sheppard Potts and was afterwards ap-
pealed by him to the Supreme Court of Appeals of Virginia 
which said Court decided likewise, adversely to him. On June 
1'1, 1938, a judgment was entered in this Court in said cause 
.for $30.00 damages and $20.00 costs in the Supreme Court 
of Appeals of Virginia, and $15.00 taxed attorneys fees and 
$2.75 Clerk's fees in this Court. Each of said sums bear in-
terest from June 11, 1938. The said judgment was docketed 
in the Clerk's Office of this Court on December 30, 1938, in 
J. D. 3, page 183. 
2-Diligence bas been used by your petitioner to collect 
the aforesaid judgment against James !Sheppard Potts but 
without result and your petitioner is informed, believes, and 
therefore avers, that the said judgment cannot be collected 
by the ordinary processes- of law. The said Potts is entitled 
to a portion of the fund which is subject to distribution by 
order of Court in this cause. · 
:-l-Wherefore, your petitioner prays that be may be per-
mitted to file this petition; that James ShepP,ard Potts be 
made a party defendant thereto; and that from the money 
which may be due the said Potts in this cause, the Court or-
der that your petitioner be paid the amount due him by rea-
son of the aforesaid judgment. 
And your petitioner will ever pray, etc. 
LOUIS S. HERRINK 
Counsel. 
NORM.AN L. FLIPPEN, 
Administrator c. t. a. of 
A. B. Guigon, Jr. 
Petitioner. 
"PETITION OF ADAM EMPIE POTTS, ET ALS" 
page 48 ~ Virginia : 
In the Circuit Court of Henrico County. 
Adam Empie Sheppard, Administrator of Fannie Lavinia 
Sheppard, et al. 
'lJ. 
Ann Eliza Lurty, et al 
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To Hon. Julien Gunn, Judge : 
Your petitioners, Adam Empie Potts, J. S. Potts, Jr., and 
.James Sheppard Potts, respectfully show as follows: 
That by decree entered in this cause on .A.ug1.1st 1, 1910, 
the report of Commissioner Edwin P. Cox dated July 2, 1910, 
and filed July 6, 1910, was confirmed. 
The said report dealt in part with a certain insurance 
fund arising· from a fire wpich destroyed the building on the 
"Etbelwood Farm" and stated that the parties to this suit 
were interested in said insurance money on the real estate in 
accordance with their respootive interests in the real estate, 
as set out in said report. 
The said decree of .August 1, 1910, also specifically pro-
vided that the said insurance fund should, as repoi·ted by 
Commissioner Cox, belong to and be distributed to those en-
titled as if it were part of the real estate involved in this suit. 
And, dealing with the life estates of Adam Empie Sheppard 
and Belle G. Sheppard Potts in the said insurance money, 
the said decree provided as follows : 
page 49 ~ '' And the principal amount of said insurance 
money, to-wit, $2,456.50 belonging to the following 
persons in the following amounts, to-wit, 8/30ths or $655.06 
to A. B. Guigon and A. B. Guigon, Jr., 11)30ths or $900.i:2 
being· the portion in which Belle G. Sheppard Potts and Adam 
Empie !Sheppard are interested, 5/30ths of which ll/30ths 
or $409.43 goes to each of the said two last named parties in 
fee simple, and 6/30ths or $491.29 goes to each of the two 
said last named parties for life, with remainder in the por-
tion in which each has a life estate to their respective issue, 
and if either of said life tenants should die without issue liv-
ing at his or her death, l1is or her share shall go to the sur-
vivor, and should the survivor die without issue, then bis or 
her share shall g·o to his or her heirs.'' 
Tl1e life estate of said Belle G. Sheppard Potts in said in-
surance money amounting to $491.29, tog·ether with her life 
estate in the realty, was paid to· her under decree of April 2G, 
19ltl:, in view of the fact that she had three living- children, 
with provision for the refund of the same to the credit of the 
court in this cause if she should die without issue before the 
death of said Adam Empie Sheppard. In the meantime, by 
decrees of October 7, 1910, and April 25, 1911, Adam Empie 
Sheppard was directed to execute bis bonds, one for $491.29, 
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representing his life estate in said insurance money, and one 
for $4,116.80, representing· his life estate in the realty, and se-
cure the same by deeds of trust on his interest in said proper-
ties which he had purchased in partition herein. 
Thus the said decrees in this cause dealt with the said 
sums of $491.29 and $4,116.80 as the life estate of Adam 
Empie Sheppard and with the two persons then interested in 
the same, to-wit,· Adam Empie Sheppard and Belle G. Shep-
pard Potts. It is the proceeds of the bonds for those two 
amounts which is now for disposal of the court under the 
above cited language in said decree of Aug11st 1, 1910. 
Petitioners aver that, as they survived their 
page 50 } said mother, Be1le G. Sheppard Potts, and Adam 
Empie Sheppard died without issue, they are en-
titled under the provisions of said decree of August 1, 19.10, 
to receive the said amounts representing· the life estates of 
said Adam Empie Sheppard in the insurance money and the 
realty; tl1at Faunie Lavinia Sheppard did not die intestate 
as to any portion of her estate, arid that in order to prevent 
an intestacy the word "survivor" or "survivors" as used in 
said decree of August 1, 1910, should be construed as ''other'' 
and ''others'' so as to effect the manifest intention of said 
testatrix to dispose of her entire estate, and the manifest 
purpose of said decree of August 1, ,1910, that as between 
Adam Empie Sheppard and Belle G. 1Sheppard Potts the said 
funds should ultimately belong to the issue of either one of 
them who died leaving issue, and that the· accident of the 
death of your petitioners' mother before the death of Adam 
Empie Sheppard without issue should not and does not cause 
their exclusive interest in said funds to fail. 
Petitioners further show that said J. S. Potts, Jr., insti-
tuted his suit in vour Honor's court for the administration 
of the estate of said Adam Empie Sheppard, and in his bill 
in that cause claimed~ on behalf of himself and your other pe-
titioners, that they were entitled to the said funds. In that 
suit the administrator and sole legatee of A. B. Guigon, Jr., 
filed an answer in which they claimed that under the decrees 
in this cause A. B. Guigon, ,Jr., became entitled to one-half of 
t11e said funds and your petitioners to the other half, which 
is inconsistent with the position that they now take in claim-
ing that the said testatrix died intestate as to saicl funds. 
And in the alternative, petitioners further aver 
page 51 ~ that said Adam Empie Sheppard survived said 
. Belle G. Sheppard Potts, and died without issue, 
survived by your petitioners and said .A.. B. Guigon, Jr., as 
his only heirs, and who, being his nephews, were all in the 
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same clegree of relationship to him; that .A.dam Empie shep-
pa.rd should be construed to be the ''survivor'' under said 
decree of Aug'Ust 1, 1910, providing '' ru1d should the survivor 
die without issue, then his or her share shall go to his or her 
heirs/' and that therefore petitioners and said A. B. Gnigon~ 
Jr.) were entitled to receive the said funds per capita. 
JAMES SHEPP ARD POTTS 
By THOMAS H. STONE, Atty. 
ADAM EMPIE POTTS and 
J. S. POTTS, JR. 
By GORDON & GORDON, 
their attorneys. 
''ANSWER OF NORMAN L. FLIPPEN, ADMR.., ET AL" 
Virginia: 
In the Circuit Court of Henrico County 
J. S. Potts, Jr., and Virginia N. Potts 
v . 
. J. K. Rader, Administrator d. b. n. c. t. a. of A. E. Sheppard, 
deceased, et als. 
ANSWER OF NORMAN L. FLIPPEN, ADMIN1iSTRA-
TOR OF A. B. GUIGON, JR., DECEASED, AND 
ANSWER OF LISA G. SHINBEiRGER. 
These respondents for answer to the bill of complaint ex-
hibited against them in tllis cause, or to so much thereof as 
they a.re advised that it is material or necessary 
page 52 ~ that they should answer, answering say: 
These respondents have read and here adopt as their own 
the answer of l. K. Rader, Administrator d. b. n. c. t. a. of 
the Estate of A. E. Sheppard, deceased, to the bill of com-
plaint :filed in this cause, except in the following particulars: 
These respondents say that Article 13 of the Will of A. E. 
Sheppard, deceased, gave to A. B. Guig·on, Jr., the fee simple 
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title to all of the real estate of the decedent, A. E. Sheppard, 
situated in the State of Arkansas, Jefferson County, and 
known as the '' Sheppard Island Place'', and this property 
is not a part of the rest and residue of the Estate of the Said 
A. E. Sheppard which pa~sed to the State-Planters Bank and 
Trust Company, of Richmond, Virginia, Trustee, for the 
benefit of A. B. Guigon, Jr., for life with remainder to his 
issue or widow, in default of which the said trust fund should 
be paid in certain proportions to Sheltering Arms Hospital, 
of Richmond, Virginia, the Virginia Home for Incurables, of 
Richmond, Virginia, and The Protestant Episcopal Church 
Home for Old Women, of Richmond, Virginia. 
These respondents furtlJcr deny the allegations of Section 
S(b) of the said bill of complaint and say that the proper 
construction of the said decrees in the case of Sheppard v. 
Lurty's Administrator et al was not tha.t the said J. S. Potts, 
Jr., James Sheppard Potts, and Adam Empie Potts, as the 
only heirs of their mother, Belle S. Potts, should become en-
titled to receive from the Estate of the said A. E. Sheppard 
the money represented by his two bonds described in Section 
7 of said bill, but on the contrary these respondents insist that 
A. B. Guigon, Jr., became entitled to one-half of the said 
bonds and the said J. S. Potts, Jr., James Sheppard Potts, 
and Adam Empie Potts became entitled to the 
page 53 ~ other one-half of said bonds. 
These respondents deny each and every allega-
tion of the said bill of complaint except insofar as such of 
said allegations are herein expressly admitted to be true. 
And now, having fully answered the said bill of complaint 
these respondents pray to be hence dismissed with their rea-
sonable costs in tlJis behalf expended. 
NORMAN L. FLIPPEN 
Administrator of the Estate of 
A. B. Guigon, Jr., deceased. 
LISA G. SHINBERGER 
By NORMAN L. FLIPPEN, 
Counsel. 
And Now, At This Day, To-wit: At a. Circuit Court con-
tinued by adjournment and held for the County o.f Henrico, 
at the Courthouse, on the day a.nd year first herem written, 
to-wit: On Monday, the 28th day of July, 1941, the following 
decree was entered: 
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"FINAL DECREE OF JULY 28, 1941" 
In the Circuit Court of Henrico County 
July 28, 1941 
Adam Empie Sheppard, in his own right and as Administra-
tor d. b. n. c. t. a. of Fannie Lavinia Sheppard 
v. 
Ann Eliza Lurty, et al 
This cause came on this day to be again heard on the paper cl 
formerly read; on the petition of J. K. Rader, Ad-
page 54 ~ ministrator d. b. n. c. t. a. of Adam Empie Shep-
pard, and Norman L. Flippen, Administrator c. 
t. a. of A. B. Guigon, Jr., heretofore filed; on the petition of 
Adam Empie Potts, .J. S. Potts, Jr., and Jaines Sheppard 
Potts, this day filed by leave of court; on the petition of Nor-
man L. Flippen, Administrator c. t. a. of A. B. Guigon, Jr., 
this day filed by like leave; on tl1e petition of J. K. Rader, 
Administrator d. b. n. c.. t. a.. of Adam Empie Sheppard, thiR 
day filed by like leave; and on the petition of Alexander 1\fo-
Leod and Robert Dean, heretofore filed; upon copy of the 
answer of Norman L. 1F'lippen, Administrator of A. B. Gui-
gon, Jr., deceased, and the answer of Lisa G. Shin berger in 
the Chancery suit of J. S. Potts, Jr., et als v. J. K. Rader, 
Administrator d. b. n. c. t. a. of A. E. Sheppard, deceased, et 
als in the -Circuit Court of Henrico County, this day filed by 
leave of Court; and ,~las a.rg·ued by counsel 
Upon consideration whereof, it appears therefrom, and the 
eourt doth according·ly find that Fannie Lavinia 1Sheppa rel 
died testate in the year 1 1880, survived by one nephew~ 
Adam Empie Sheppard, and three nieces, Kate E. Sheppard, 
Ann Eliza Sheppard and Belle G. Sheppard, which said 
nephew and three nieces were her sold heirs at law; that by 
]1er will; duly probated in the Clerk's Office of this court on 
May 18, 1880, and recorded in Will Book 20, pag·e 227: the 
testatrix devised a life estate in 4/5 of her real property sit-
uated in Henrico County to the said nephew and three nieces, 
being a 1/5 share to eacl1 for life, with alternate contingent 
remainders in ea.ch 1/5 share to the issue of the life tenant 
at. his or her death, then to tho survivors of the said four 
devisees; that Kate E. Sheppard died intestate in 1898, sur-
vived by one child, her sole issue ana heir at law, A. B. Gui-
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gon, Jr., who died testate in October, 1936, and Norman L. 
Flippen is now Administrator c. t. a. of his es-
page 55 } tate; that Ann Eliza Sheppard married one Lurty, 
and died in December, 1908, intestate and without 
issue, leaving as her sole heirs at law her nephew, A. B. 
Guigon, Jr., her. brother, Adam Empie Sheppard, and her 
sister, Belle G. Sheppard; that Belle G. Sheppard married 
Joseph Schoolfield Potts, and she died intestate in August 
1930, survived by three children as her sole issue and heirs 
at law, namely, Joseph Schoolfield Potts, Jr., James Shep-
pard Potts and Adam Empie Potts; that Adam Empie Shep-
pard died testate in November, 1934, leaving as his sole heirs 
at law James Sheppard Potts, J. S. Potts, Jr., and Adam 
Empie Potts, and A. B. Guigon, Jr., and J. K. Rader, is now 
administrator d. h. n. c. t. a. of his estate; that heretofore the 
real property devised, as hereinbef ore set forth, by Fannie 
Lavinia Sheppard was sold in these proceedings, and the pro-
ceeds from the sale of the 1/5 interest in which Adam Empie 
Sheppard l1ad a life estate now amounts to $5,968.24 with 
interest and is now on deposit with the First Federal Sav-
ing·s and Loan Association of Richmond, and that said will 
was construed by this court as set forth in its decree of Au-
gust 1, 19110, and subsequent decrees herein. 
On consideration whereof the Court doth proceed to con-
strue the will of F·annie Lavinia Sheppard and doth adjudge, 
order and decree as follows: viz: 
1. That at the death of Fannie Lavinia Sheppard, Adam 
Empie Sheppard took a life interest in one-fifth of her estate 
now represented by the said sum $5,968.24 and interest 
thereon, or a total of $6.047 .81, and as to said one-fifth there 
were two contingent remainders, in fee one to his issue and 
the other to the survivors, with a vested reversion therein in 
the heirs of ·Fannie Lavinia Sheppard, and that 
page 56 ~ upon the death of Adam Empie Sheppard without 
issue subsequent to the death of said Belle G. 
Sheppard Potts both of said contingent remainders failed, 
the first because he had no issue and the second because he 
outlived all the said other devisees, whereby an intestacy re-
sulted as to said one-fifth which became a present estate in 
possession in the heirs of said Fannie -Lavfnia Sheppard in 
the following proportions, viz: One-ninth each to Adam 
Empie Potts, J. S. Potts, Jr., and J amcs Sheppard Potts; 
one-third to A. B. Guigon, Jr., which is now payable to his 
said administrator, and one-third to Adam Empie Sheppard, 
which is now payable to his said administrator; and 
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2. That out of the one-third of said fund going· to the ad-
ministrator of A. B. Gnigon, Jr., there be paid the judgments 
of Alexander McLeod and Robert Dean against him, as 
claimed in their said petition; and that out of the one-ninth 
of said fund going to ,James Sheppard Potts there be paid 
the judgments of J. K. Rader, Administrator d. b. n. c. t. a. 
of Adam Empie Sheppard, and Norman L. Flippen, Adminis-
trator c. t. a. of A. B. Gnigon, Jr., ag·ainst him, as claimed in 
their said petiti~ms. 
And said- Adam Empie Potts, J. S. Potts, Jr. and James 
Sheppard Pptts objected to this decree and excepted to thn 
action of th~.~·court in entering the same, and having signified 
their purpose -to R('!ply to the Supreme Court of A p:peals for 
an appeal therefrom, on their motion it is ordered that this 
decree be suspended for ninety days from the date hereof on 
condition that _they or someone for them shall within ten days 
from the date hereof execute before the Clerk of this court a 
bond in the penalty of $100.00, with surety to be approved by 
said Clerk, and conditioned according to law; and pending 
. action on said application for appeal, the Court doth defe~ 
ordering a distribution of said fund to those en-
page 57 ~ titled thereto as above provided. 
State of Virginia, 
County of Henrico, To-wit: 
I, l\L W. Puller, Clerk of the Circuit Court of the County 
of Henrico, do hereby certify that the foregoing is a true 
transcript of so much of the record a.s counsel have agreed 
upon; and I further certify that the Defendants' counsel had 
notice of the Plaintiffs' intention to apply for said transcript 
of the record. 
Given under my hand this 15th day of September, 1941. 
Fee $20.00. 
M:. Vl. PULLER, Clerk 
Circuit Court, Henrico County 
-A Copy-Teste : 
M. B. WATTS, C. C. 
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